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FOREWORD

This book, which consists of ten academic articles discussing
contemporary competition law issues, complies with the highest
standards of international academic publishing. It is a product of the
collaborative efforts of lawyers specializing in competition law at ELIG
Giirkaynak Attorneys-at-Law, including junior associates who are
novices in this field.

Thus, | believe that this book marks and represents the future of
competition law in Turkey. | rest assured in the knowledge that these
colleagues, with a majority having less than three years of experience in
this specific field, will one day number among those practitioners
leading and carrying competition law forward in Turkey and globally.

Therefore, even though each of the articles in this book also reflect
my own extensive contributions and a rigorous editing process, this book
nevertheless reveals the extensive potential of the competition law
discipline in Turkey, as well as demonstrating the individual promise
and abilities of each of these young practitioners at ELIG Giirkaynak
Attorneys-at-Law that were my co-authors.

Goneng Giirkaynak, Esq.






ONSOZ

Ust diizey uluslararasi akademik yaym standartlarinda kaleme
alimmig 10 giincel rekabet hukuku akademik makalesinden olusan bu
kitab1, ELIG Giirkaynak Avukatlik Biirosu’nda dzellikle rekabet hukuku
alaninda ¢alisan hukukgular arasindan, bu alana yeni girmis olanlar1 da
dahil olacak sekilde, beraberce kaleme aldik.

Bu sebeple, bu kitabin rekabet hukukunun Tiirkiye’deki gelecegine
doniik bir calisma oldugunu sdyleyebilirim. Cogunlugu rekabet hukuku
alanindaki spesifik ¢aba ve c¢alismalart daha 3 yili doldurmamis bu
meslektaslarimin gelecekte bu alam1 Tiirkiye’de ve diinyada tasiyan
insanlar arasinda olacaklarini biliyorum.

Benim yogun dokunuslarimla ve epey editorliikle nihai hale gelen
bu kitap, sonu¢ olarak hala hem sahsen ELIG Giirkaynak Avukatlik
Biirosu’ndaki gen¢ meslektaglarimin potansiyelini hem de rekabet
hukuku disiplininin Tiirkiye’deki potansiyelini g6z 6niine sermektedir.

Av. Goneng Giirkaynak
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Merger Control in a Global Context and Cooperation Between
Competition Authorities
Goneng Giirkaynak, Esq.”
Bulut Girgin™
Aysu Unal™

1. Introduction

An international economic order began to develop at the beginning
of the 20" century, with the increasing cross-border integration of
national economies! and the emergence of foreign direct investments.
The scale of worldwide technological progress and continuing
commercial advancements at the end of the 20" century catalyzed this
process and led national and domestic markets to incorporate into a
much larger and more integrated international economy.? As a result, the
differences between national and international markets have diminished
to a significant extent in recent years, due to the globalization and
integration of the modern economic order.

In this regard, participants in international markets will often seek
to establish regional subsidiaries or even to locate their headquarters in a
specific location regardless of national borders, and they will also seek
to leverage their competitive advantage through foreign direct
investments. Firms will tend to engage in such actions whenever it is
more convenient or efficient to (i) source basic commercial resources

* Goneng Giirkaynak is the founding partner of ELIG Giirkaynak Attorneys-at-Law,
and member of faculty at Bilkent University, Faculty of Law and Bilgi University,
Faculty of Law.

™ Bulut Girgin is an associate at ELIG Giirkaynak Attorneys-at-Law.

™ Aysu Unal is a trainee lawyer at ELIG Giirkaynak Attorneys-at-Law.

! STEPHEN J. KOBRIN, The Architecture of Globalization: State Sovereignity in a
Networked Global Economy in GOVERNMENTS, GLOBALIZATION, AND
INTERNATIONAL BUSINESS, 154, (Oxford University Press, 1997).

Z |d.
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(such as raw materials and capital) from a foreign market, (ii) secure or
improve market access, or (iii) gain access to special skills, technologies
or know-how.® Multinational corporations play a significant role in
today’s globalized economy, especially with respect to the international
investment process and global capital movements. Indeed, some
companies have become even wealthier than entire countries.*

The globalization of commerce has created a vital need for
establishing an international mechanism to regulate and oversee the
activities of multinational undertakings. In this context, the
internationalization of competition law (in parallel with the globalization
of commerce) has received considerable attention from scholars and
practitioners. The most fundamental and critical question that arises in
this respect is: How should international commerce be governed?

All national competition policies differ from one another to some
extent, due to their divergent priorities and the different issues they most
urgently seek to address. However, an increasing number of cross-border
mergers and acquisitions (“M&A”) have taken place in recent years and
they have had significant legal and economic effects on numerous
countries, so that the actions of such large, multinational companies can
now vibrate and have repercussions around the world even when they
take place in a single location.> Moreover, it is likely that not all
countries will be sufficiently well-equipped to address the potential
competition law issues that may arise as a result of international M&A
transactions. Whenever a competition authority is faced with evaluating
an international M&A transaction, they can either address it by applying
their national laws and regulations extraterritorially, or by relying on
existing bilateral competition law treaties with other jurisdictions.

3 JOHN H. DUNNING, A Business Analytic Approach to Governments and
Globalization in GOVERNMENTS, GLOBALIZATION AND INTERNATIONAL
BUSINESS, 117, (Oxford University Press, 1997).

4 See John Cavanagh, Sarah Anderson, Top 200: The Rise of Corporate Global
Power, 4, (Institute for Policy Studies, December 2000), http://www.ips-
dc.org/top_200_the rise_of corporate_global_power (last visited Dec. 8, 2018). “Of
to 100 largest economies in the World, 51 are corporations; only 49 are countries.
(...) The Top 200 corporations’ combined sale is bigger than the all countries minus
the biggest 10.”

5 MAHER M. DABBAH, INTERNATIONAL AND COMPARATIVE
COMPETITION LAW, 80, (Cambridge University Press, 2010).
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However, the extraterritorial application of a country’s domestic laws in
the context of an international merger may cause legal (or even political)
conflicts with other countries or, at the very least, create legal
uncertainties. The application of bilateral cooperation agreements for a
merger or acquisition, on the other hand, may face certain difficulties or
lead to considerable shortcomings in the context of international
transactions. Due to the aforementioned reasons and to enhance global
commercial integration, the development of an international merger
control system will be not only beneficial, but also necessary.

2. Globalization and International Cooperation in Competition Law

The increasing number of international M&A transactions and the
concurrent globalization of markets has created a fundamental need for a
multinational governance system. As the markets become increasingly
more globalized and integrated in nature, and considering that this is a
trend with no end in sight, competition law problems have begun to
transcend national boundaries.® Needless to say, national competition
policies tend to prioritize national goals; therefore, they may fall
regrettably short of adequately addressing international competition law
issues.

Merger control at the international level is one of these issues that
must be addressed through international competition law policies. In line
with the ever-increasing globalization of markets and economies,
competition authorities need to be able to govern and regulate the
actions and policies of multinational undertakings. As stated above,
national competition enforcement authorities dealing with the behavior
of international undertakings may protect their interests either by (i)
applying their laws extraterritorially, or (ii) entering into bilateral
cooperation agreements with other competition enforcement authorities,
or (iii) engaging in multilateral cooperation with other countries’
competition authorities. However, each type of internationalization of
the competition law system brings its own distinct advantages and
disadvantages. The process of the internationalization of competition
law and various methods that have been employed to address global

6 JITENDRA JAIN, HARMONIZATION OF INTERNATIONAL COMPETITION
LAWS: PROS AND CONS, 25, (Anchor Academic Publishing, Hamburg, 2013).
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competition law issues will be examined briefly in the next section,
before we turn to an assessment of whether it is possible to create an
effective international merger control system.

3. Types of Internationalization of Competition Law
a) Unilateralism

The unilateral approach to the internationalization of competition
law basically relies on the extraterritorial application of a particular
country’s domestic laws. In principle, a country’s power and ability to
apply its laws terminates at its borders; in other words, a country’s legal
dominion and jurisdiction only extends as far as its boundaries,
according to the universal “rule of sovereignty.” In general, a nation’s
competence to enact, apply and enforce its laws is primarily based on
two types of jurisdiction, according to which legal sovereignty may be
asserted.” The first type is “subject matter jurisdiction,” which describes
a country’s discretion and ability to enact laws concerning issues that
fall under its jurisdiction.® The second type is known as “enforcement
jurisdiction,” which refers to a country’s ability to enforce its laws.®
Subject matter jurisdiction and enforcement jurisdiction both stem from
the “principle of territoriality,” which is the fundamental basis of a
country’s sovereignty and according to which a sovereign state can
prosecute criminal offences that are committed within its borders.
However, considering the increasingly globalized economy and the
rising number of international mergers and acquisitions, it is clear that
certain exceptions will inevitably have be made to the bedrock principle
of territoriality in order to prevent and deter the potential infringements
and the ensuing harm that countries may suffer due to anticompetitive
conducts that occur outside their geographic boundaries.*°

Public international law sets out four main exceptions to the
principle of territoriality: (i) nationality principle, (ii) protective

" MAHER M. DABBAH, supra note 5, at 419.
81d.

91d.

101d., at 420.
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principle, (iii) passive personality principle, and (iv) objective
territoriality principle.!! 12 3 14 Apart from these four well-established
exceptions, it would be highly questionable and legally problematic to
apply the laws of a country extraterritorially. Nevertheless, in the context
of growing international commerce in the globalized economy of the 21
century, countries may sometimes find it necessary to take unilateral
actions in order to protect their national interests. Fundamentally, the
coexistence and interaction of global markets and national jurisdictions
necessitate the implementation of a suitable mechanism to effectively
deal with cross-border competition law issues.™® In this context, there are
two separate doctrines that can be applied by national authorities to
assert their jurisdiction:

e Effects doctrine: If a certain conduct has an economic effect
inside the borders of a country, regardless of where the conduct takes
place, the country that has been affected by the conduct may assert its
jurisdiction.

e Implementation  doctrine: If a company engages in
anticompetitive conduct in a specific country, then that country can
assert its jurisdiction over the company. If the anticompetitive conduct is
implemented or carried out by one of the subsidiaries of an international
holding company, then the holding company can also be held liable for
its subsidiary’s actions, pursuant to the “single economic entity”
doctrine.

11 Nationality principle: Countries may assert jurisdiction over their nationals (i.e.,
citizens) regardless of their geographical location.

12 Protective principle: Countries may assert jurisdiction over conduct that occurs
outside its borders, if that conduct puts the country’s interests in danger.

13 passive personality principle: If an act is committed to harm a national outside of a
country’s borders, then that country may enforce its laws in order to protect its
nationals.

14 Objective territoriality principle: If a criminal act commences outside the boundaries
of a country but is then concluded inside its boundaries, then jurisdiction can be
asserted over that act by the country in question.

15 PJ. LLOYD, MULTILATERAL RULES FOR INTERNATIONAL COMPETITION
LAW, 1132, (Blackwell Publishers Ltd., 1998).

16 CARSTEN KOENIG, An Economic Analysis of the Single Economic Entity Doctrine
in EU Competition Law, in JOURNAL OF COMPETITION LAW &
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The legal doctrine concerning the extraterritorial application of a
country’s laws has been developed through the years. However, the
primary problem with the extraterritorial application doctrine is the
expansive (and, at times, overbroad) application of national laws, more
than the doctrine itself. The expansive interpretation of the
extraterritorial application of domestic laws may interfere with the
sovereignty of other nations and lead to all types of international
disputes and disagreements. From the perspective of international
merger control, the extraterritorial application of national laws may
impose additional costs and lead to legal uncertainty for the undertakings
with regard to the laws to be applied to their actions. The far-reaching
extraterritorial application of national laws can also fall short of properly
considering the maximization of global welfare (and global consumer
welfare), as countries may naturally be expected to focus on their own
national interests.

In addition, there is a serious limitation that arises on the
enforcement level regarding the extraterritorial application of national
laws. It cannot be guaranteed that a national decision would be enforced
in other jurisdictions against the concerned undertaking, as other
countries’ national interests would take precedence over a third party’s
decision regarding the extraterritorial application of its laws. This
limitation particularly concerns the multinational aspect of global
commerce and international transactions. In light of the various
deficiencies and shortcomings of the unilateral approach to international
competition law, a mechanism that may allow (and even lead to) a
convergence between competition law regimes seems more appropriate
to adopt, especially for international merger control systems.*’

b) Bilateralism

Bilateral cooperation is a method that is used for helping to govern
the global commercial system and regulating its cross-border

ECONOMICS, Vol. 13, Issue 2 (1 June 2017), https://academic.oup.com
/jcle/article-abstract/13/2/281/3885843 (last visited Dec. 17, 2018).

17 See JITENDRA JAIN, supra note 6.. In the Kodak/Fuji case, experts concluded that
there was a need for new multilateral practices in order to deal with private
anticompetitive practices, id. at 52.
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transactions. According to the Report on the OECD/ICN Survey on
International Enforcement Co-operation (2013), “International co-
operation is a policy priority for a vast majority of competition
agencies; respondents emphasized that the globalization of markets; and
consequently of anti-competitive activity, requires increasing and
enhanced cooperation in the enforcement.”*® Cooperation between
countries with respect to competition law enforcement is not only
necessary in a globalized economy, but also highly advantageous, due to
the fact that its benefits far outweigh its costs.

Bilateral cooperation between nations can be implemented either
through formal agreements or by engaging in informal cooperation. A
formal agreement between two jurisdictions can take the following
forms: (i) a positive comity agreement, (ii) a negative comity agreement,
or (iii) investigative assistance. Parties to a negative comity agreement
watch out for other parties’ crucial interests or notify them of their own
key interests in the case at hand. In other words, negative comity
agreements are principally about the mutual courtesy and consideration
shown by both sides. For instance, the Antitrust Accord signed between
the United States and Germany in 1976, the US-Australia treaty
relating to Cooperation on Antitrust Matters (1982), and the US-Canada
Memorandum of Understanding (1984) are illuminating examples of
negative comity agreements signed between competition authorities of
different countries. In this regard, negative comity agreements are
valuable tools for creating an important forum in which different
jurisdictions are able to cooperate on competition law issues. In addition,
the potential of negative comity agreements to promote international
trade by (i) enhancing market access, and (ii) improving the enforcement
of international competition law rules, is also indisputable and highly
significant for the global economy.?°

18 OECD, Secretariat Report on the OECD/ICN Survey on International Enforcement
Co-operation, 2013,  http://www.oecd.org/daf/competition/InternEnforcement
Cooperation2013.pdf (last visited Dec. 5, 2018).

19 See Federal Trade Commission, US — Germany Antitrust Accord (June 23, 1976),
https://www.ftc.gov/sites/default/files/attachments/international -antitrust-and-
consumer-protection-cooperation-agreements/agree_germany.pdf (last visited Dec.
17, 2018).

20 MAHER M. DABBAH, supra note 5, at 498.


https://www.ftc.gov/sites/default/files/attachments/international-antitrust-and-consumer-protection-cooperation-agreements/agree_germany.pdf
https://www.ftc.gov/sites/default/files/attachments/international-antitrust-and-consumer-protection-cooperation-agreements/agree_germany.pdf
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Positive comity agreements are second-generation agreements,
which have emerged as a result of the inadequacy of negative comity
agreements, due to the increasing complexity of the issues facing
competition law enforcement authorities at the international level. To
that end, positive comity agreements are based on, as the name suggests,
positive mechanisms of action, where one party to the agreement asks
the other to address the anticompetitive conduct taking place within the
second party’s jurisdiction. It should be noted that positive comity
agreements are more common and widely used than negative comity
agreements. For instance, there are positive comity agreements between
the US and the EU, as well as between the US and Brazil, Canada,
Israel, Japan and Mexico, in addition to such agreements signed by the
EU with Japan and Canada.?*

There can be also de facto cooperation agreements between
countries on issues of international competition law, meaning that
countries can cooperate on competition law matters (and on other issues)
even in the absence of any formal agreements between them. De facto
comity agreements generally take the form of positive comity

2L See European Commission, Competition — Bilateral Agreements — United States of
America, http://ec.europa.eu/competition/international/bilateral/usa.html (last visited
Dec. 9, 2018); Federal Trade Commission, United States and Brazil Sign Bilateral
Antitrust Agreement, Oct. 26, 1999, https://www.ftc.gov/news-events/press-
releases/1999/10/united-states-and-brazil-sign-bilateral-antitrust-agreement (last
visited Dec. 9, 2018); Federal Trade Commission, US — Canada Enhanced Positive
Comity Agreement, https://www.ftc.gov/policy/cooperation-agreements/us-canada-
enhanced-positive-comity-agreement-english-french-version (last visited Dec. 9,
2018); Federal Trade Commission, United States and Israel Sign Bilateral Antitrust
Agreement, March 15, 1999, https://www.ftc.gov/news-events/press-
releases/1999/03/united-states-and-israel-sign-bilateral-antitrust-agreement (last
visited Dec. 9, 2018); Federal Trade Commission, United States and Japan Sign
Bilateral Antitrust Agreement, October 7, 1999, https://www.ftc.gov/news-
events/press-releases/1999/10/united-states-and-japan-sign-bilateral-antitrust-
agreement (last visited Dec. 9, 2018); Federal Trade Commission, United States and
Mexico  Sign Bilateral ~ Antitrust ~ Agreement,  July 11, 2000,
https://www.ftc.gov/news-events/press-releases/2000/07/united-states-and-mexico-
sign-antitrust-cooperation-agreement  (last visited Dec. 9, 2018); European
Commission, Countries and Regions - Japan,
http://ec.europa.eu/trade/policy/countries-and-regions/countries/japan/ (last visited
Dec. 9, 2018); European Commission, Bilateral Relations on Competition Issues,
http://ec.europa.eu/competition/international/bilateral/ (last visited Dec. 9, 2018).


http://ec.europa.eu/competition/international/bilateral/usa.html
https://www.ftc.gov/news-events/press-releases/1999/10/united-states-and-brazil-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/1999/10/united-states-and-brazil-sign-bilateral-antitrust-agreement
https://www.ftc.gov/policy/cooperation-agreements/us-canada-enhanced-positive-comity-agreement-english-french-version
https://www.ftc.gov/policy/cooperation-agreements/us-canada-enhanced-positive-comity-agreement-english-french-version
https://www.ftc.gov/news-events/press-releases/1999/03/united-states-and-israel-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/1999/03/united-states-and-israel-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/1999/10/united-states-and-japan-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/1999/10/united-states-and-japan-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/1999/10/united-states-and-japan-sign-bilateral-antitrust-agreement
https://www.ftc.gov/news-events/press-releases/2000/07/united-states-and-mexico-sign-antitrust-cooperation-agreement
https://www.ftc.gov/news-events/press-releases/2000/07/united-states-and-mexico-sign-antitrust-cooperation-agreement
http://ec.europa.eu/trade/policy/countries-and-regions/countries/japan/
http://ec.europa.eu/competition/international/bilateral/
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agreements, in which one country asks the other to address certain
anticompetitive conducts occurring within its borders.

For instance, Turkey engages in bilateral cooperation with
numerous countries on competition law issues. South Korea, Bulgaria,
the Russian Federation, Egypt, Ukraine and the EU are some of the
countries and jurisdictions with which Turkey has entered into bilateral
cooperation agreements on competition law issues.?? 2 These
cooperation agreements are signed and implemented for various
purposes, such as: (i) enhancing cooperation in applying competition law
rules in order to increase the efficiency of product and service markets,
(if) exchanging documents and information on certain topics between
authorities, and (iii) improving cooperation and fostering the exchange
of information between the authorities with respect to competition law
enforcement and policy.?*

There are several potential advantages to engaging in bilateral
cooperation, especially compared to unilateralism, which makes such
cooperation a positive step toward the integration of national
regulations.?® First of all, bilateral cooperation offers a better alternative
than straightforward extraterritoriality, as it respects the principle of
national sovereignty and, as a result, it can offer a more realistic and
pragmatic form of cooperation between countries compared to the
extraterritorial application of national laws. Furthermore, it has the
potential to enable or lead to a more coherent application and consistent
development of regional laws, if the cooperation agreements are signed
between neighboring countries. Moreover, in the context of cooperation
agreements executed between developing countries and developed
countries, bilateral cooperation may support the competition authorities
in the developing countries in their work, especially by providing them
with a strong legal basis and a solid regulatory framework for dealing

22 Turkish Competition Authority, https://www.rekabet.gov.tr/tr/Sayfa/Kurumsal/ulus-
lararasi-iliskiler/iki-tarafli-iliskiler/diger-rekabet-kurumlariyla-yapilan-i (last visited
Nov. 17, 2018).

23 European Commission, Bilateral Relations on Competition Issues, http://ec.europa.
eu/competition/international/bilateral/ (last visited Dec. 8, 2018).

24 Turkish Competition Authority, supra note 22.

5 Sarah Holloway, International Merger Control: Globalization or Global Failure, 34
DENV. J. INT'L L. &POL'"Y 353, 370 (2006).


https://www.rekabet.gov.tr/tr/Sayfa/Kurumsal/ulus-lararasi-iliskiler/iki-tarafli-iliskiler/diger-rekabet-kurumlariyla-yapilan-i
https://www.rekabet.gov.tr/tr/Sayfa/Kurumsal/ulus-lararasi-iliskiler/iki-tarafli-iliskiler/diger-rekabet-kurumlariyla-yapilan-i
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with competition law issues. Most importantly, bilateral cooperation
between countries, regardless of whether such cooperation takes the
form of positive or negative comity agreements, increases the
convergence between procedural and substantive issues, which may help
to settle the fundamental principles of international competition rules
and resolve thorny issues concerning global trade governance and
regulation.

However, it is worth remembering that bilateral cooperation
agreements may bring along certain disadvantages as well. For instance,
they may introduce delays to the process of competition law
enforcement, due to the procedural steps that need to be fulfilled
whenever two governments participate in the same enforcement action.
Additionally, countries may not be able to fully address or prevent
anticompetitive conduct that occurs in the context of global commerce
solely through bilateral cooperation agreements, due to the multinational
dimension of such anticompetitive infringements.

In a nutshell, even if bilateral cooperation has some undeniable
benefits and advantages for the internationalization of competition law,
it may not be able to efficiently or effectively address all anticompetitive
conducts that may arise in the modern globalized economy.?

¢) Multilateralism

Multilateral cooperation offers and enables a collective approach
with respect to the internationalization of competition law. Even if
international competition law issues may be handled through the
extraterritorial application of domestic laws or through bilateral
cooperation between different jurisdictions, these methods may not be
sufficient to meet the needs or requirements of the proper global
management of the international commerce system. In addition to the
political problems that may ensue from the extraterritorial application of
national competition laws, national competition authorities may also be
incapable of effectively addressing or stopping anticompetitive conduct

% See JAIN JITENDRA, supra note 6. For example, the Boeing-McDonnell Douglas
merger was one of the seminal antitrust cases with a global dimension, which
demonstrated the fragility of the bilateral cooperation system when dealing with
international competition law cases, id. at 56.
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that takes place outside of their national boundaries.?” Furthermore,
since multinational transactions are most likely to be scrutinized and
examined by a multitude of different competition enforcement
authorities, contradictory results may be reached in different
jurisdictions based on the legality of the behavior under review in that
particular jurisdiction.?® Finally, engaging in multilateral cooperation
may reduce the costs and the amount of work associated with the
competition law enforcement process, both for the enforcement
authorities and for the undertakings concerned.?®

Multilateral cooperation can be achieved either through binding or
non-binding commitment agreements. In the past, there have been
several attempts to create binding multilateral competition laws. For
instance, the Draft Havana Charter,*° the ECOSOC draft convention, and
attempts by the GATT Experts Group and the Munich Group’s Code are
all examples of historical attempts to create a binding framework for
international competition law.3! Even if the attempts were undertaken in
order to eliminate the discrepancies between the inconsistent decisions
being reached by different competition authorities, none of the efforts
toward the development of a binding international competition law
system ultimately proved to be successful. Indeed, one of the primary
reasons for the failure of these attempts was the sovereignty claims that
were put forth by the individual states.

Finally, there are several international organizations in operation
that aim to foster international cooperation in the fields of competition
law and policy. These organizations provide guidelines, offer best
practices and deliver numerous reports in order to enhance cooperation
and provide some consistency on competition law issues between
different jurisdictions. Even though these guidelines are not legally

27 YOURI DEVUYST, Toward a Multilateral Competition Policy Regime?, Global
Governance, Vol. 6, No. 3, (July-September 2000), 319-338, at 323,
https://www.jstor.org/stable/27800267 (last visited Dec. 5, 2018).

21d.
21d.

30 United Nations Conference On Trade And Employment, Fmal Act And Related
Documents, https://www.wto.org/english/docs_e/legal_e/havana_e.pdf (last visited
Dec. 17, 2018).

31 MAHER. M. DABBAMH, supra note 5, at 544-545,.
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binding, the non-binding works and recommendations provided by these
organizations nevertheless encourage international cooperation on
competition law issues and thereby promote economic well-being on a
global scale. Below, we will briefly describe some of the international
organizations that are currently striving to enhance international
cooperation with respect to competition law rules and policies.

Organisation for Economic Co-operation and Development
(OECD)

The OECD, which was established in 1961, promotes policies to
improve the economic and social well-being of people around the
world.*? The issue of international cooperation in competition law has
been under the OECD’s scope since 2012.%% In its competition-related
work, the OECD studies existing models of international cooperation,
investigates the limits and obstacles that hinder further convergence on
these issues, and explores possible new solutions to existing problems.®*
In fact, the OECD’s wide-ranging works and studies on international
cooperation in competition law and policies has been instrumental in the
development of the models for cooperation.®®

Furthermore, the OECD provides a respected and valuable
platform for national competition authorities to discuss the latest merger
control developments amongst themselves. Finally, the OECD also
provides non-binding common principles for national authorities to
apply in their own merger control processes, including cooperation
between competition authorities in the assessment of international
mergers.3®

Through its workshops and roundtable discussions, the OECD
offers an immensely useful platform for convergence between different
jurisdictions. In addition, the OECD provides a basis for cooperation and

32 OECD, Our Mission, http://www.oecd.org/about/ (last visited Dec. 6, 2018).

33 OECD, International Co-operation in Competition, http://www.oecd.org/competition
/internationalco-operationandcompetition.htm (last visited Dec. 17, 2018).

#1d.
% 1d.

%6 OECD, Mergers, http://www.oecd.org/competition/mergers/ (last visited Nov. 17,
2018).
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development for competition law at the international level with its
competition assessment toolkits, recommendations and country reviews.
Even though the OECD does not lay down binding principles for
national competition authorities to follow, its work still enables and
fosters convergence between different national competition authorities
by setting common principles and by establishing an international
competition law network.

International Competition Network (ICN)

The International Competition Network (ICN) is another
multinational platform that aims to facilitate a better understanding of
international competition law issues and to enhance the level of
cooperation between different competition authorities. ICN describes its
mission as follows: “to advocate the adoption of superior standards and
procedures in competition policy around the world, formulate proposals
for procedural and substantive convergence, and seek to facilitate
effective international cooperation to the benefit of member agencies,
consumers and economies worldwide.”® It is the only international
organization that was established to deal solely with competition law
issues.

The ICN has made substantial contributions to the international
competition law community by its practical recommendations, best
practices, case-handling and enforcement manuals, reports, toolkKits,
workshops, investigative techniques and analytical frameworks.® The
ICN has also achieved notable accomplishments in merger review, anti-
cartel enforcement, unilateral conduct regulation, and competition
advocacy and competition policy through its working groups.®® Most
importantly, the ICN provides an expedient platform for governments to
cooperate with each other on international competition law issues. The
ICN’s Merger Working Group’s (MWG) objectives can be summarized

37 ICN, About, https://www.internationalcompetitionnetwork.org/about/ (last visited
Dec. 6, 2018).

3 ICN, Factsheet and Key Messages, April 2009, https://www.internationalcom
petitionnetwork.org/wp-content/uploads/2018/09/Factsheet2009.pdf  (last visited
Dec. 6, 2018).
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as follows: (i) to enhance the effectiveness of each jurisdiction’s merger
review mechanism, (ii) to facilitate procedural and substantive
convergence, and (iii) to reduce the public and private cost (in terms of
both time and expenditures) of multi-jurisdictional merger reviews.*°
The Merger Working Group publishes best practices in order to achieve
these objectives. Moreover, the Merger Working Group not only
provides guidelines and recommended practices for merger control, but
also works to promote and increase the familiarity, use and
implementation of its work products by different competition
authorities.*!

The ICN’s work, which primarily focuses on international merger
control and competition law advocacy, is based on a top-down approach
and has gradually developed a set of “best practices,” especially in the
field of international merger control. Through its work, the ICN helps to
develop an international competition network by building trust and
confidence between different national competition authorities.*?
Similarly to the OECD, even if the ICN does not provide binding rules
to be adopted and followed by national competition authorities, its multi-
dimensional works help to build a common transnational understanding
of competition law issues and convergence for competition law rules at
the international level.

European Competition Network (ECN)

In March 2017, the EU Commission presented a proposal that
aimed to “empower Member States’ competition authorities to be more
effective enforcers” (ECN+).*® The objective of this proposal was to
ensure that national competition authorities would possess the
appropriate enforcement tools when applying the EU’s antitrust rules, in
order to create a genuine common competition enforcement system.**

40" ICN, Merger Working Group, http:/Aww.internationalcompetitionnetwork.org/ working-
groups/current/merger.aspx (last visited Nov. 17, 2018).

4d.

42 MAHER M. DABBAH, supra note 5, at 155.

4 EU Commission, Empowering National Competition Authorities, http://ec.europa.eu/

competition/antitrust/nca.html (last visited Dec. 8, 2018).
4 d.
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Minimum guarantees and standards were settled, and these were put
forth in the proposal.*® With this proposal, the Commission aimed to
contribute to the idea of a Single Market and to promote the related
goals of competitive international markets.®

In this context, the European Competition Network provides a
useful platform for the European Commission and for the national
competition authorities in EU Member States to cooperate on issues
related to competition law.*” Compared to the ICN and the OECD, the
ECN is more of a regional organization, with the participation of EU
Member States and the EU Commission, as well as non-EU-member
observer states. The ECN strives to ensure the effective and consistent
application of competition rules in all Member States, by creating a
pool/consortium for them to share their expertise and practices in
competition law.*® Not only does the ECN enhance cooperation between
Member States, but it also provides guidance to help the Member States
develop and improve their own national competition authorities so that
they can become better competition law enforcers.

The ECN also includes a Merger Working Group, which aims to
enhance the cooperation between national competition enforcement
authorities. The aim of the Merger Working Group is described as
follows: “to foster increased consistency, convergence and cooperation
among EU merger jurisdictions.”*® The ECN Merger Working Group
publishes reports about the differences and similarities between various
competition policies, merger information requirements, best practices
and principles to provide guidance, and thus foster cooperation between
competition authorities on these issues.>

The works of various international organizations described above,
especially those that have been established under the ECN, can set a
useful example for the creation of even more closely integrated (i.e. all-
encompassing) international competition law organizations that could

4 d.

46 1d.

47 European Commission, European Competition Network Overview, http://ec.europa.
eu/competition/ecn/index_en.html (last visited Dec. 9, 2018).
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facilitate and advance the economic and social well-being of people all
around the world.

4. Globalization and Merger Control

Mergers are exceedingly important business transactions, which
involve changes and risks not only for the relevant market, the economy,
and the public at large, but also for the private parties that are
participating in the transaction. As mergers have substantial and long-
lasting effects on a variety of groups, the subject of merger control, in
particular, has attracted an increasing amount of attention from
regulatory authorities around the world.

For private parties, merger control carries great significance, as
mergers comprise an entrepreneurial activity with considerable
commercial and financial risks, which have enduring effects on private
interests and property rights.>* Furthermore, mergers are critical for the
future of an economy and also affect the public interest, as they change
the structure of the market and alter the behavior of market players
accordingly. It is important to note that such merger effects do not
necessarily influence the public interest negatively, in contrast to many
of the other types of transactions that raise competition law concerns.>?

In this regard, individual states regulate and set the legal
framework for merger control regimes based on their own economic and
financial priorities in light of their antitrust regulations, as there is no
international consensus or established standard practice regarding
merger analysis.>® Although substantive merger control analysis may
exhibit similarities between jurisdictions, the outcome of such analyses
may nevertheless differ from one jurisdiction to the next. These
differences not only influence the competition enforcement authorities,
but also affect the transaction parties involved in the merger. Moreover,
the existence of a multiplicity of systems to govern and regulate

I MAHER M. DABBAH, K.P.E. LASOK QC, Introduction to MERGER CONTROL
WORLDWIDE, 5, (Cambridge University Press, November 2014).

52 |d.

53 Kyle Robertson, One Law to Control Them All: International Merger Analysis in the
Wake of GE/Honeywell, 31, International Competition Law Review, 154, (2008).
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international mergers increases the risk of inconsistent decisions and
raises compliance costs across jurisdictions.>* The absence of a single
uniform merger control system also makes it more difficult for
competition authorities to collect evidence and implement remedies
outside of their own jurisdictions.® In addition, this heterogeneous
regulatory system extends the merger review periods and delays the
consummation of merger transactions.>®

As mentioned above, competition enforcement authorities can
address international competition law concerns (including issues relating
to international merger control) in three distinct ways. Generally,
countries may choose to apply their domestic laws to the competition
law analysis of transnational mergers. However, this might lead to
certain problems. Firstly, decisions rendered by different competition
authorities with respect to an international merger may conflict with one
another,>” and these conflicting decisions may give rise to tensions
between different competition law authorities.®® Secondly, multiple
merger control filings in a multitude of jurisdictions will raise
compliance costs for the merging parties. Thirdly, the unilateral
approach to governance may be deficient in addressing the outbound
(i.e., international) interests and only concentrate on national priorities
and concerns. *® On the other hand, even if a bilateral approach could
enlarge the scope of interests that are taken into account, and thus
facilitate the collection of evidence and ease the decision-making
process in the context of international merger control, it may still not
suffice to address all the priorities and concerns involved in a merger,
due to the fact that multinational companies’ transactions generally cover
and affect more than just two jurisdictions.

In Turkey, according to the Communiqué No. 2010/4, the
following transactions are considered to qualify as a “merger” or

5 Dimitris Liakopoulos and Armando Marsilia, The Regulation of Transnational
Mergers in International and European Law, (BRILL, 2009), https://brill.com/
abstract/title/17082 (last visited Dec. 5, 2018).
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“acquisition”: (i) the merger of two or more undertakings, or (ii) the
acquisition of direct or indirect control over all or part of one or more
undertakings by one or more undertakings, or by one or more persons
who currently control at least one undertaking, through the purchase of
shares or assets or through a contract or through any other means,
provided that there is a permanent change in control.®® According to
Article 7 of the Communiqué, if (i) the total turnovers of the transaction
parties in Turkey exceed TL 100 million, and the turnovers of at least
two of the transaction parties in Turkey exceed TL 30 million, or (ii) the
global turnover of one of the transaction parties exceeds TL 500 million,
and at least one of the remaining transaction parties has a turnover in
Turkey exceeding TL 5 million, then the merger or acquisition
transaction must be notified to the Turkish Competition Board
(“Board”) and authorization must be obtained from the Board for the
transaction. Even if a global economic analysis is carried out for
international mergers, national thresholds and domestic laws will still be
applied throughout this process, in order to assess whether a transaction
will have anticompetitive effects on the Turkish market.

Considering the aforementioned limitations of the unilateral and
bilateral approaches for the governance of international merger
transactions, multilateral cooperation emerges as a more promising and
substantive solution for the effective supervision and governance of
transnational mergers. In order to articulate and discuss the benefits and
drawbacks of the multinational approach more coherently, we will first
examine merger control in a global context and assess ongoing
multilateral cooperation efforts in the framework of international merger
control.

5. Merger Control in a Global Context
The primary objective of a merger control regime is to maintain

effective competition in the market.®* Mergers may generate destructive
or predatory effects on the competition in the market by laying the

80 See Turkish Competition Authority’s Communiqué No. 2010/4, https://www.
wipo.int/edocs/lexdocs/laws/tr/tr/tr115tr.pdf (last visited Dec. 7, 2018).

61 WALTER FRENZ, HANDBOOK OF EU COMPETITION LAW, 1190,
(SPRINGER, 2016).
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groundwork for and enabling market players to coordinate, or they may
reduce the ability of rival companies to compete in the relevant market.®2
These detrimental outcomes will also adversely affect consumer welfare.
Accordingly, competition authorities have generally adopted and
implemented ex ante merger control systems, in order to be able to
prevent or block any competitive harm that the market may suffer as a
result of a merger transaction.®® However, in contrast to other subjects of
competition law matters, merger transactions can also generate
procompetitive effects on the market by (i) creating more favorable
buying conditions, (ii) leading to economies of scale and scope, and (iii)
enabling technological progress and facilitating increased access to
capital.** Giving due respect to the fact that mergers play a beneficial
role in the global economy for enhancing total welfare, the
implementation of effective international merger control systems and
enabling the proper governance and regulation of international
transactions emerge as crucial regulatory challenges.

In purely domestic merger and acquisition transactions, a
notification is generally made to the national competition authority, if
the concentration that will be created as a result of the transaction will
exceed the preset limits (e.g., with respect to turnover, market share,
etc.) set forth in the national competition laws and regulations.
Subsequently, the national competition authority will make an
assessment based on the procompetitive and anticompetitive effects of
the examined transaction, and accordingly decide whether to grant a
clearance or a conditional clearance to the proposed transaction or to
block it. In this “domestic M&A” scenario, the transaction parties only
have one competition authority to notify, and they can therefore proceed
more easily and smoothly with the necessary regulatory steps and they
will be more likely to be able to stick to their preset schedule for
completing the transaction.

62 MORITZ LORENZ, AN INTRODUCTION TO EU COMPETITION LAW, 242,
(Cambridge University Press, 2013).

& 1d.

6 Roger Van den Bergh, Peter Camesasca, Andrea Giannaccari, Merger Control, in
COMPARATIVE COMPETITION LAW AND ECONOMICS, 454, (Roger Van
den Bergh, Edward Elgar Publishing, 2017).
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In the case of a transnational merger, however, each competition
authority generally applies its own rules and regulations in order to
determine whether to grant a clearance, a conditional clearance, or
rejection decision to the proposed merger. Moreover, when evaluating
the probable effects of an international M&A transaction, national
authorities do not make an assessment as to the entire relevant
geographic market (which will comprise multiple countries and
jurisdictions), but only examine the transaction’s effects on the national
market. Indeed, it would be contrary to the “principle of territoriality”
for them to make an assessment that exceeds the limits of their own
borders/jurisdictions. Therefore, the transaction parties are required to
notify the merger to multiple competition authorities, and they will be
faced with a situation in which they have to act strategically in order to
obtain timely clearance decisions from all of the notified competition
authorities. In this context, the transaction parties will need to consider
all of the following factors to successfully consummate the proposed
transaction: (i) possible cost-reduction techniques, (ii) formal and
informal cooperation agreements between various jurisdictions, (iii) the
preset schedule (i.e. timeline) for the transaction that they need to abide
by, (iv) varying market conditions and different laws and regulations
governing the merger in every single jurisdiction. Needless to say, this
makes an international merger transaction an extremely complicated
process and a tremendously challenging task for the transaction parties.

Parties to a transaction will need to satisfy different conditions and
complete a variety of regulatory steps in each jurisdiction, which will, at
the very least, significantly increase their transaction costs. They may
also be required to consider the cooperation agreements between
different jurisdictions when applying to the relevant competition
authorities for clearance decisions. Such cooperation agreements may
reduce the length of the merger filing process by facilitating and
speeding up the evidence collection phase, which will ultimately
decrease the notification costs for the transaction parties. In order to be
able to obtain the clearance decisions in time for the closing date of the
transaction, the parties not only have to consider the possible methods
that could allow them to shorten the review period in each jurisdiction,
but also need to think about what they could do to facilitate a clearance
decision in each jurisdiction. Since, in the current system, national
competition authorities limit the definition of the relevant geographic
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market to their own boundaries and conduct their merger assessments
accordingly, the transaction parties should also consider the varying
structures of different geographic markets, and evaluate their positions in
each market accordingly.

In this regard, the EU Merger System may set a valuable model for
adoption as a multinational merger control system, as the European
Union has succeeded in creating a system that could serve as a “one-
stop-shop” for the parties involved in international merger transactions.
According to the Council Regulation (EC) No 139/2004 of 20 January
2004 on the control of concentrations between undertakings (“EC
Merger Regulation” or “ECMR”),%® if a transaction creates a
concentration as defined under Article 3 of the ECMR and if this
concentration has a community dimension, then the parties must notify
the merger to the Commission. According to Article 3, a concentration
will arise when either two independent undertakings merge or when an
undertaking acquires direct or indirect control over another undertaking,
wholly or in part. Furthermore, this concentration will be deemed to
have a community dimension if it satisfies the thresholds set forth under
Articles 1(2) and 1(3).%¢ ¢” However, it should be noted that, even if a

8 See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (“ECMR”), https://eur-lex.europa.eu/legal-
content/en/ALL/?uri=CELEX%3A32004R0139 (last visited Dec. 7, 2018).

8 According to Article 1(2) of the ECMR: “A concentration has a community
dimension where: (a) the combined aggregate worldwide turnover of all the
undertakings concerned is more than EUR 5000 million; and (b) the aggregate
Community-wide turnover of each of at least two of the undertakings concerned is
more than EUR 250 million, unless each of the undertakings concerned achieves
more than two-thirds of its aggregate Community-wide turnover within one and the
same Member State.”

67 According to Article 1(3) of the ECMR: “A concentration that does not meet the
thresholds laid down in paragraph 2 has a Community dimension where: (a) the
combined aggregate worldwide turnover of all the undertakings concerned is more
than 2500 million; (b) in each of at least three Member States, the combined
aggregate turnover of all the undertakings concerned is more than EUR 100 million;
(c) in each of at least three Member States included for the purpose of point (b), the
aggregate turnover of each of at least two of the undertakings concerned is more
than 25 million; and (d) the aggregate Community-wide turnover of each of at least
two of the undertakings concerned is more than EUR 100 million, unless each of the
undertakings concerned achieves more than two-thirds of its aggregate Community-
wide turnover within one and the same Member State.”
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concentration has a community dimension, Member States may retain
jurisdiction over the proposed transaction to protect their legal
interests.%® In addition, according to Article 22 of the ECMR, the
Commission’s jurisdiction can be extended in certain cases if Member
States request the Commission to examine the merger, even if the
transaction doesn’t have a community dimension, as long as it affects
trade between the Member States.

The EU’s merger control system not only provides ‘“one-Stop-
shop” possibilities for international undertakings involved in merger
transactions, but it also (i) reduces the costs of the notification process,
(ii) shortens the considerably lengthy clearance period, and (iii) provides
legal consistency and certainty for undertakings that are active in trade
or business within the European Union. Moreover, the EU merger
control system manages to balance the interests of sovereign nations and
the requirements of the international economic system, by providing
certain exceptions both for safeguarding the national interests of the
Member States and for protecting trade at the transnational level.

Therefore, as mentioned above, the EU merger control system
might set a useful example by providing a workable model for
establishing an international merger control system. By constituting an
international organization, initially with non-binding rules and then to
regulate international transactions based on preset thresholds (and
stipulating exceptions in order not to interfere with the national interests
of sovereign countries), such a system will be able to not only provide
the advantages of a “one-stop-shop” for multinational undertakings, but
also improve economic efficiency worldwide and thus enhance total
global welfare. Currently, there aren’t any international organizations
that are set up or equipped to govern and supervise international merger
transactions. However, there are certain bilateral agreements,
memorandums of understanding and multilateral agreements that already
provide helpful guidance to countries on competition law issues,
including on the subject of international merger control, as discussed
below.

8 K.P.E. Lasok QC, J. Holmes, European Union, in MERGER CONTROL
WORLDWIDE, 445, (MaherDabbah and Paul Lasok, Cambridge University Press,
2014).
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6. Cooperation Between Competition Authorities in
International Merger Control

The ever-increasing globalization of the modern economic system
and the growing number of transnational M&A transactions have pushed
competition authorities toward cooperation at an international level, in
order to be able to effectively govern and supervise the international
trade system. The main principles of successful international cooperation
are based on fundamental mutual respect, as in: (i) respecting each
other’s national sovereignty, (ii) respecting the jurisdictional rules of the
countries involved, and (iii) respecting the key interests of the
participating countries.5

Even if international cooperation is vital for the effective
governance of the international commercial system, it obviously brings
its own challenges as well.”® First of all, national competition authorities
should take care to recognize and respect their confidentiality obligations
when sharing information with other countries. Secondly, due to the fact
that international transactions generate competition concerns in more
than one jurisdiction, and since there are multiple merger control
processes occurring (often simultaneously) in different jurisdictions as a
result, cooperating with other competition authorities might become
more of a logistical challenge. Lastly, it can be difficult for competition
authorities to identify, tackle and overcome the strategic behaviors of the
undertakings involved.

Currently, there are numerous multilateral cooperation agreements
in effect between different countries, which have generally been
concluded under the aegis of an international organization. AS
mentioned above, there have been multiple attempts to create binding
multilateral rules with respect to competition law enforcement in the
past. However, mostly due to the sovereignty-related concerns of the

% Russell W. Damtoft, Bilateral and Plurilateral Cooperation in Competition Cases,
UNCTAD (Sao Paolo, 2003), https://unctad.org/en/Docs/ditcclp200382b.ppt (last
visited Nov. 13, 2018).
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countries involved, all of these efforts have unfortunately been
unsuccessful in the end."

Cooperation between different competition authorities has
generally been accomplished through bilateral agreements and non-
binding multilateral agreements. These multilateral agreements usually
encompass a larger scope than only merger control, and they tend to
include guidance rules with respect to all competition law issues. As
stated in the previous section, there are multilateral guidance rules that
have been promulgated under the aegis of several international
organizations, including the ICN, the World Trade Organization
(“WTO”), the United Nations Conference on Trade and Development
(“UNCTAD?”), and the OECD. Moreover, there are several instruments
that have been implemented under these international organizations in
order to provide useful guidance for national competition authorities, as
discussed below.

The ICN has established a “Merger Working Group” that aims to
promote the adoption of “best practices” in the design and operation of
merger review regimes. The declared objectives of these best practices
include: (i) enhancing the effectiveness of each jurisdiction’s merger
review mechanisms, (ii) facilitating procedural and substantive
convergence between different jurisdictions, and (iii) reducing the costs
(in terms of time and economic expenditures) of the multi-jurisdictional
merger review system. Moreover, the “Practical Guide to International
Enforcement Cooperation in Mergers” is one of the seminal documents
that has been published by the Merger Working Group, which provides
guidance to countries on the international merger review process. It is
explicitly stated in the Practical Guide that it aims to enhance
cooperation between competition authorities and provide guidance in
order to create sustainable cooperation and better governance with
respect to the international merger control system. In the words of the
Practical Guide, it is intended to serve as: “(i) a voluntary and flexible
framework for interagency cooperation in merger investigations; (ii)
practical guidance for agencies seeking to engage in such cooperation;

1 See JITENDRA JAIN, supra note 6 at 37.
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and (iii) practical guidance for merging parties and third parties seeking
to facilitate cooperation.”’

The OECD has also published a paper entitled “Cross-Border
Merger Control: Challenges for Developing and Emerging Economies”
in 2011. This paper reached the conclusion that, since emerging
economies and developing countries may be challenged by the difficulty
of tackling the complexities of cross-border merger investigations,
increased cooperation should be encouraged between different
competition authorities in developing and developed countries.”

Finally, the UNCTAD has put forth a report entitled “International
Cooperation in Merger Cases as a Tool for Effective Enforcement of
Competition Law,” which was published in July 2015. This report
examined the evolution and development of international cooperation in
the enforcement of competition laws with a particular focus on merger
cases.”* By providing a comprehensive study regarding the tools of
effective international cooperation in competition law, the UNCTAD
Report has enhanced transnational cooperation on these issues,
especially by offering suggestions and models for achieving a higher
level of convergence on competition law issues at the international level.

To summarize, even in the absence of any international
organizations that currently govern or regulate international commerce
through binding rules, there are still numerous multilateral instruments
that have been put forth by international organizations in order to
enhance and encourage cooperation between different competition
authorities. Cooperation between competition authorities is vitally
important and necessary for the proper functioning of the global

2 ICN Merger Working Group, Practical Guide To International Enforcement
Cooperation In Mergers, https://www.internationalcompetitionnetwork.org/wp-
content/uploads/2018/05/MWG_GuidetolnternationalEnforcementCooperation.pdf
(last visited Dec. 7, 2018).

8 OECD, Cross-Border Merger Control: Challenges For Developing And Emerging
Economies (2011), http://www.oecd.org/daf/competition/mergers/50114086.pdf
(last visited Dec. 17, 2018).

4 UNCTAD, International Cooperation in Merger Cases as a Tool for Effective
Enforcement of Competition Law, NOTE BY THE UNCTAD SECRETARIAT,
https://unctad.org/meetings/en/SessionalDocuments/tdrbpconf8d4_en.pdf (last
visited Nov. 13, 2018).
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commercial system. It is also crucial for competition authorities to
respect each other’s interests and share information with one other at
every stage, whenever possible, to enable efficient cooperation between
them. The earlier in the process that authorities can begin to cooperate
with one other, the better and more effective such cooperation will be.

7. The Aims of Cooperation: Upsides and Downsides

Transnational mergers present a particularly complex challenge for
competition authorities in terms of the international governance,
regulation and supervision of such transactions. Setting aside the
differences between competition authorities and their varying domestic
priorities and interests, it should be noted that even if the exact same
rules applied for a given merger throughout the world, contradictory
results may still be reached in different jurisdictions. In addition,
countries may create and impose negative externalities on each other due
to the discrepancies in their decisions with respect to the same
transnational transaction (i.e., one competition authority may grant a
clearance to a particular transaction, while another competition authority
may block the exact same transaction).” Moreover, if one competition
authority decides to block an international merger, it will thereby have a
veto effect on it, as the transaction parties would either have to waive
and abandon the merger as a whole or they would be required to waive it
for the country in question.”

Therefore, the need for cooperation at a global level for the
governance and supervision of international mergers is clearly vast and
undeniable. Although international cooperation has increased over the
last few decades to prevent or reduce possible negative externalities,
there is still an obvious need for cooperation to grow faster at a global
level.”” There are two basic underlying reasons for this: (i) the rising
number of international transactions occurring every day, and (ii) the
increase in the number of competition authorities worldwide. Eventually,

> OECD, Challenges Of International Co-Operation In Competition Law Enforcement
(2014), http://www.oecd.org/daf/competition/Challenges-Competition-Internat-Co-
op-2014.pdf (last visited Nov. 12, 2018).

6 d.
7 See JITENDRA JAIN, supra note 6, at 60.
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these factors will create more and more cases that will need to be
handled and resolved by competition enforcement authorities, causing an
ever-increasing number of potential conflicts between different
competition authorities.”®

However, in order to fully understand the risks and cope with the
consequences of this type of cooperation, we must also ask: What are the
pros and cons of multilateral cooperation for the countries involved?
What kind of negative externalities could they prevent and what types of
efficiencies would they be able to enhance through multilateral cooperation?

In this context, the GE/Honeywell case provides an illuminating
example for our discussion of these vital issues. General Electric (“GE”)
was the market leader for the production of large commercial aircraft
engines, while Honeywell was a leading supplier of a particular piece of
equipment (namely, jet engine starters) that is used in jet aircrafts.”
Consequently, Honeywell was supplying GE with this equipment as a
necessary component for the jet engines it produced.®® Moreover, GE
Capital’s leasing subsidiary was the world’s largest buyer of airplanes,
with a policy of only purchasing airplanes that were fitted with GE
engines.3! When GE and Honeywell decided to merge and applied to
competition enforcement authorities for a merger clearance decision, the
US Department of Justice cleared the merger, while the EU Commission
blocked it. Hence, we have tangible evidence that the results of a merger
control analysis may differ between jurisdictions even when the
substantive laws of the two jurisdictions are largely similar, based on
their diverging interpretations and applications of the relevant laws. In
this case, the European Commission’s blockage decision prevented the
merger of GE and Honeywell both in the US and in the EU. As a result,
due to the differences in the interpretation of analogous laws, a global
merger had to be cancelled completely.

The critical question that must be asked at this juncture is whether
a multilateral cooperation system could reduce the number of negative
externalities created by the current international merger control system.

8d.
9 See KYLE ROBERTSON, supra note 53, at 155.
80 d.
8 d.
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In the GE/Honeywell case, the transaction parties had to notify two
different competition authorities of their proposed merger. If there was a
“one-stop-shop” system for international merger control, the parties’
merger notification and clearance costs would have been reduced
significantly. Secondly, in a similar hypothetical case involving a
competition authority from a developing country, it would have been
much easier to obtain and collect evidence for all the relevant
geographical markets through an international merger control
mechanism. Thirdly, in a situation in which a developing country’s
competition authority was involved, expertise and guidance would be
readily available through cooperation with competition authorities from
developed economies. This would not only enhance the effective
enforcement of antitrust regulations, but also reduce the duration of the
merger control process. Fourthly, as national competition authorities
naturally seek to preserve and advance the best interests of their own
countries (and might neglect or fail to address the relevant global issues
for the sake of protecting their national interests), they will be less likely
to take actions that would maximize global welfare and enhance total
consumer welfare as a result. Since a company’s actions in one country
may affect individuals living in another country, an international “one-
stop-shop” for merger control purposes might be better suited to
assessing the pros and cons of a proposed transaction at the global level.
This will surely enable the maximization of consumer welfare and
enhance total global welfare, which will eventually improve collective
efficiency as well, because all the potential benefits and drawbacks of a
proposed international merger would be taken into consideration and
evaluated in a worldwide context. Lastly, the global harmonization of
competition laws would create a level playing field for undertakings and
market players around the world. This would not only help competition
enforcement authorities to reduce the possible anticompetitive effects of
international transactions and transnational commercial activities, but it
would also facilitate the governance, regulation and supervision of
global commerce.

There are significant benefits to multilateral cooperation in the
context of international merger control. However, we cannot overlook
the potential drawbacks of multilateral cooperation either. Even if
multilateral cooperation does not necessarily eradicate the risk of
inconsistent or contradictory decisions being rendered by different
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competition authorities, it nevertheless provides a common ground for
establishing the general principles to be applied by all jurisdictions.
There have been arguments made against binding multilateral
instruments and opposition voiced to such mechanisms in the past,®? but
non-binding multilateral instruments are generally acknowledged to be
tremendously useful, both for (i) addressing international competition
law issues more effectively, and (ii) enhancing the development of
competition law regimes at the international level. Considering all the
benefits of multilateral cooperation, it can reasonably be concluded that
establishing an international organization that would (i) deal solely with
international mergers and acquisitions, and (ii) provide necessary and
useful guidance to national competition authorities, would provide a
better international merger control system than is currently available and
enable more consistent governance and supervision for international
merger transactions.

8. Conclusion

The globalization of commerce has created an international
marketplace, in which some multinational corporations have emerged as
the wealthiest and most powerful players in the world. In order to
regulate and supervise the actions of these powerful undertakings in the
flow of international commerce, different countries have adopted and
implemented a diverse set of competition law policies. Accordingly,
individual states have either (i) started to apply and enforce their own
regulations extraterritorially, or (ii) tried to cooperate with other
countries through bilateral cooperation agreements, or (iii) signed on
(and become a party) to the multilateral agreements that have been
implemented under the umbrella of international organizations.
However, with the ever-increasing level of internationalization in global
commerce, a convergence between the merger control systems of
different jurisdictions has become especially necessary, if not inevitable.
Accordingly, the establishment of a multilateral cooperation system
between different jurisdictions appears to be the easiest and most
effective option going forward.

82 See, e.9., MAHER M. DABBAH, supra note 5, at 544.
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Mergers are one of the most important components of the global
commercial system, and therefore, an area of key interest for
competition law regimes. Thus, it is indisputable that setting up a system
for the international governance and regulation of transnational merger
transactions would be an efficiency-enhancing solution, at least to a
certain degree. While there are various pitfalls to the extraterritorial
application of domestic laws, such as the additional costs to be borne by
the undertakings and competition enforcement authorities, as well as the
potential incoherence and contradictions of such extraterritorial
enforcement, bilateral cooperation agreements can also fall short of
achieving their goals, due to the multinational aspects of transnational
corporations that are operating simultaneously in multiple jurisdictions.

Accordingly, we conclude that (i) multilateral cooperation between
different jurisdictions, and (ii) the convergence of competition law rules
between various legal systems, would provide better opportunities to
govern and regulate transnational transactions more effectively and also
facilitate the development of a truly international competition law
system.
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A- Introduction

Mergers! may lead to certain competitive harms that are prohibited
by virtually every merger control regime in the world. To avoid the
outright prohibition of a transaction that is expected to both raise several
competition concerns and create pro-competitive efficiencies, the
transaction may be modified through various remedies in order to
eliminate the expected competitive risks without also losing its other
benefits and expected efficiencies arising from the transaction (such as
improved product/service quality, greater choice for consumers and
increased innovation, among others).

The identification of a remedy suitable to the envisaged
competitive detriments of a proposed transaction is a sensitive and
complicated issue, which necessitates a detailed analysis of the
transaction itself and the markets affected by the transaction. For this
purpose, and depending on the particular competition risks that a
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transaction may lead to (such as whether they are of a vertical or
horizontal nature), remedies may be imposed to modify the transaction
and thereby eliminate the competition concerns. In this context,
remedies can mostly be divided into two groups: (i) structural remedies
and (ii) behavioral remedies. Nevertheless, hybrid remedies (that have
both structural and behavioral aspects) are also available and they have
been effectively applied by competition enforcement authorities
worldwide.?

This article aims to identify and analyze the approach of the
competition authorities in Turkey, the European Union (“EU”) and the
United States (“US”) with regard to behavioral remedies. We will first
describe the general features, characteristics, scope and effects of
behavioral remedies and clarify these issues from the perspective of the
competition enforcers and judicial authorities in the abovementioned
three jurisdictions. Subsequently, we will offer information and analysis
on the most recent cases in the US, the EU and Turkey in order to
provide some guidance for a comparative assessment of these
jurisdictions. Accordingly, we will offer our evaluations of the policy
implementations (stemming from the relevant legislations and
regulatory/judicial decisions) in Turkey, the EU and the US as well.

B- Classification of Behavioral Remedies and Structural
Remedies

Structural and behavioral remedies differ from one another
primarily in that structural remedies involve the divestiture of a certain
asset (mostly concerning the sale of one or more existing businesses, but
sometimes involving the sale of physical assets or other rights as well) to
a third party (i.e., another player already active in the market or a new
entrant), while behavioral remedies relate to the modification and
arrangement of the transaction parties’ future market behaviors.® In both

2 An illuminating example of hybrid remedies is presented by the types of divestiture
that require a relationship between the merged entity and the purchaser of the
divested business after the divestment procedure. This may be necessary due to the
purchaser’s need for assistance (e.g., technical assistance or supply requirement
during the transition period) in order to operate the divested business independently.

3 Jones, A. and B.E. Sufrin, EU Competition Law: Text, Cases and Materials (5" ed.
2014), p. 1247.
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types of remedies, the main goal is to limit the anticompetitive effects of
the contemplated transaction and to protect the competitive structure of
the market and keep it as it was prior to the transaction.

C- Definition and Most Common Types of Behavioral
Remedies

Behavioral remedies* involve constraints on the future conduct of
a merged entity (through the parties’ commitments with respect to
certain contractual clauses)® with the objective of “encouraging
competition through conditions and prohibitions on behavior that
prevent the merged firm from undermining competition.”® Therefore,
behavioral remedies can either facilitate competition (e.g., improving
information flow to customers, reducing switching costs, opening up
tender processes, etc.) or aim to control specific outcomes, such as price
controls, service level agreements, and supply commitments, among
others.” Since behavioral remedies concern the merged undertaking’s
future conduct, they are not as simple or straightforward as asset
divestitures (i.e., structural remedies). Therefore, they require effective
monitoring of the merged entity’s implementation of the remedies to
ensure its compliance with the commitments that were submitted to and
accepted by the relevant competition authority for eliminating the
anticipated competition concerns of the proposed transaction.

Behavioral remedies can be preferred and applied on their own as
“standalone” solutions. However, they can also be used for assisting
structural remedies and/or employed during the transition period for the
implementation of structural remedies in order to make them more
effective. These remedies are generally effective on their own for

In competition law literature, behavioral remedies are often referred to as “non-

structural” or “conduct” remedies as well.

5 United Nations Conference on Trade and Development, Challenges in the design of
a merger control regime for young and small competition authorities, (April 26
2017), p. 11, https://unctad.org/meetings/en/SessionalDocuments/ciclpd45_en.pdf
(last visited January 4, 2019).

6 Merger Remedies Guide 2016, International Competition Network (ICN) Merger
Working Group (2016), p. 8.

7 1d., p. 17.
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dealing with competition concerns raised by vertical mergers, as the
competition concerns in these mergers are rather focused on the
foreclosure risks in the upstream or downstream markets, where a
structural remedy could be less applicable or successful. Moreover,
behavioral remedies can also be used for the elimination of competitive
concerns raised by horizontal mergers; however, in such cases, they are
usually implemented in conjunction with structural remedies in order to
complement and ensure their effectiveness.

Although behavioral remedies could be divided into various sub-
segments, the most common types can be summarized as follows:

1- Non-Discrimination Obligation

Non-discrimination provisions are utilized to ensure equal access,
equal efforts and equal terms, and they can be considered as useful
remedies when there is a risk that the upstream entity may favor the
downstream entity. By implementing a non-discrimination obligation, an
upstream entity may be required to supply all downstream entities on
equal sales terms (i.e., with respect to price, delivery times, product
quality, etc.) and be prevented from engaging in refusal to supply.

2- Mandatory Licensing

Mandatory licensing in the form of a behavioral remedy consists
of granting licenses, such as licenses regarding intellectual property
(“IP”) rights, technology, patents or other assets. This is particularly
useful when the competitive concern in a proposed transaction arises
from the risk that other market players may not be able to compete with
the merged entity and that innovation in the relevant market would be
stifled if the market players could not gain access to, for instance, a
specific IP. However, this remedy should be differentiated from the
assignment or licensing of an IP right that is exclusive, irrevocable and
non-terminable with no ongoing royalties, as this type of
assignment/licensing would then constitute a structural remedy. In this
regard, a divestiture or sale of a license that requires the licensee to rely
on the licensor for upgrades, supplies, etc., could also be considered as a
hybrid remedy?® that has both structural (in terms of the divestiture/sale
process) and non-structural (i.e., licensee must rely on the licensor)

81d., p. 13.
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elements, in which the non-structural aspects would necessitate
monitoring requirements. In this context, requiring licensing
arrangements instead of a license divestiture, for instance, may be
beneficial for increasing customer choice and providing better access to
alternative products in the relevant market. Therefore, license-related
remedies may be implemented as both structural and behavioral
remedies.

3- Access Remedies

Access remedies require the merged undertaking to provide access
to key infrastructure, networks, critical technologies such as patents,
know-how or other IP rights, and mandatory inputs.® In some cases, the
business operations of competing market players may be dependent on
gaining access to such assets of the merging entities. Therefore, these
types of remedies may be particularly suitable when the merger
transaction and the changing market structure lead to significant entry
barriers due to certain rights that are held by the merged undertaking.*®
In this regard, they may eliminate foreclosure concerns, provide
competitors with information or IP rights that their operations depend
on, and also facilitate the entry of new players into the relevant market.!

4- Non-retaliation

Non-retaliation provisions may serve to prevent the merged entity
from retaliating against customers or other parties who conduct business
(or who contemplate conducting business) with the merged entity’s
competitors. Such provisions may come in various forms, such as
prohibiting the merged entity from including provisions in its customer
agreements that are aimed at restricting competing entities’ activities or
otherwise creating incentives to retaliate against competitors.

5- Contracting Limitations

In some situations, a merged entity may use restrictive or exclusive
contracting provisions in order to block competitors’ access to a vital

® Bilagh, C., Behavioral Remedies in Mergers and Acquisitions Restricting
Competition, Competition Authority Dissertation, Ankara, p. 7 (2017).

10 paas, K., Implications of the Smallness of an Economy for Merger Remedies,
European Competition Law Review, Vol. 27, No: XV, p. 210 (2008).

11 Merger Remedies Guide 2016, supra note 6, p. 30.
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input in an anticompetitive manner.*? Therefore, imposing limits on the
merged entity’s ability to enter into restrictive or exclusive contracts, or
to impose modifications in or even terminations of its existing
contractual arrangements (especially long-term supply or distribution
agreements and contracts with key customers containing automatic
renewal provisions)!® may be useful to protect the effective competition
in the market and avoid, for instance, the foreclosure of a divestiture
purchaser from obtaining business (in a horizontal merger) or closing off
access to upstream of downstream markets.'*

6- Firewall Provisions

Firewalls are designed to prevent the dissemination of business
secrets and other confidential information within an enterprise. For
example, if an upstream manufacturer proposes to merge with one of
several downstream distributors who compete against each other, the
competition authorities may be rightfully concerned that the
manufacturer will share information with its acquired distributor in order
to facilitate anticompetitive behavior. In this example, a firewall may
also be useful to prevent the dissemination of information in the
downstream market for the purpose of coordination between the
distributors. In general, firewall provisions are stipulated for a limited
period of time.

7- Transparency Provisions

Making certain information available to a regulatory authority that
the undertaking would otherwise not be required to provide by law can
be also submitted and considered as a behavioral remedy. By enabling
the disclosure of prices, terms and conditions, or other data, such
transparency provisions may reveal competition law violations in the
form of discrimination among customers.®®

12 US Department of Justice, Antitrust Division Policy Guide to Merger Remedies,
(June 2011), p. 17.

13 Faull, J. and A. Nikpay, The EU Law of Competition, Third Edition, Oxford
University Press, (2014), New York, p. 781; see also Bilagli, supra note 9, p. 8.

14 Merger Remedies Guide 2016, supra note 6, p. 30.

15 An example of a transparency provision used as a behavioral remedy is provided by
the OECD’s US chapter, as follows: “[A] consent order may require a
telecommunications firm to inform a regulatory agency of the prices the firm is
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8- Limited Behavioral Remedies

To ensure the effective implementation of structural remedies, it
may be necessary to impose behavioral remedies in conjunction with the
structural remedies (these are known as “hybrid remedies”). In this
context, limited behavioral remedies, which can take the form of short-
term supply agreements or technical assistance provided by the merged
entity to the purchaser during the transition period, could prove useful
for maintaining the viability of the divested business (especially if it’s a
complex production facility or in the case of a divestment that involves a
technology transfer).*®

9- Other Types of Behavioral Remedies

The remedy types discussed above do not constitute an exhaustive
list of behavioral remedies and other types of behavioral remedies could
be applicable depending on the merits and characteristics of a particular
case. In this regard, other types of applicable behavioral remedies
include: (i) notice of otherwise non-reportable mergers, (ii) supply
contracts, and (iii) restrictions on reacquisition of scarce personnel
assets.’

D- Benefits of Behavioral Remedies

Most competition enforcement authorities worldwide tend to favor
structural remedies'® over behavioral remedies, due to the “one-off”
nature of structural remedies. In structural remedies, generally speaking,
a part of the business of one of the transaction parties is separated and
excluded from the post-transaction entity (i.e., merged entity), without

charging customers for telecommunications equipment, even though the regulatory
agency may not have the authority to regulate those prices. The additional
information can aid the regulatory agency in preventing the firm from engaging in
regulatory evasion by, for example, charging telecommunications equipment clients
with which it competes for provision of telecommunications services higher prices
than it charges its other telecommunications equipment customers.” See OECD
Policy Roundtables, Remedies in Merger Cases 2011, footnote 15 at page 225.

16 Merger Remedies Guide 2016, supra note 6, p. 30.

17"US Department of Justice, Antitrust Division Policy Guide to Merger Remedies,
(June 2011), p. 17.
18 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 19, 24.
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necessitating any major monitoring requirements. Therefore, structural
remedies may appear to provide effective and straightforward solutions
to competitive concerns, at least at first glance. However, this is not
necessarily always the case, depending on the nature of the transaction
and the relevant market structure. This may be particularly true in the
case of complex transactions and markets, in which conventional
remedies (such as divestiture) may not always be adequate for
eliminating the competition concerns and providing satisfactory
solutions to the problems arising from the transaction. For instance, in
the case of a vertical merger that would lead to foreclosure in the
upstream or downstream market, behavioral remedies that regulate and
monitor the conduct of the merged entity in the post-transaction market
would be more useful, as they would either oblige the merged
undertaking to act in a certain way (i.e., positive behavioral obligations)
or require it to avoid certain conducts (i.e., negative behavioral
commitments).

Moreover, after careful consideration, behavioral remedies could
even be seen as more suitable and beneficial depending on the facts and
merits of the case, if they address the competitive concerns without the
need for a divestiture that could disrupt one or both of the transaction
parties’ businesses and that would generally inflict higher costs (in terms
of time and expenses) and thus be more burdensome for the merging
parties.

The ICN Merger Working Group initially defined three
circumstances, in particular, in which behavioral remedies would take
precedence over structural remedies, and these were later confirmed by
the OECD in 2011%° These three circumstances are as follows:?°

e“when a divestiture is not feasible or subject to unacceptable
risks (e.g. absence of suitable buyers [which can be the case, for
instance, if there are simply no interested purchasers or the consolidated
nature of an industry or the nature of a small economy excludes third

19 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 20.

20 |CN Merger Working Group, Merger Remedies Review Project, Report for the fourth
ICN annual conference (2005), p. 12, https://www.internationalcompet
itionnetwork.org/wp-content/uploads/2018/05/MWG_RemediesReviewReport.pdf
(last visited January 4, 2019).
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parties from purchasing the divested assets]) and prohibition is also not
feasible (e.g. due to multi-jurisdictional constraints [in case of cross-
border transactions]), or

ewhen the competitive detriments are expected to be limited in
duration owing to fast changing technology or other factors, or

ewhen the benefits of the merger are significant (e.g. in some
vertical mergers behavioral remedies are substantially more effective
than divestitures in preserving these benefits in the relevant case).”

The ICN Merger Working Group, in its 2016 Merger Remedies
Guide, further elaborated its view on the circumstances in which
behavioral remedies would be more suitable than structural remedies or
in which structural remedies would simply not be possible. Accordingly,
the ICN emphasized in its report that, in some cases, divesting assets
could make the transaction unfeasible.?! On the other hand, the ICN has
also stated that, “The characteristics of an industry may not support a
viable divestiture due to: the absence of suitable purchasers; limited
options to create or support a viable standalone business; risk of
significant customer attrition; or, risk that a purchaser will be unable to
carry on the business going forward.”?> The ICN Merger Working
Group further analyzed the advantages of behavioral remedies in the
context of vertical mergers separately (along with other circumstances
where a structural remedy would not be suitable) and evaluated that, in
such cases, behavioral remedies could be an effective method for
eliminating the anticompetitive effects that are likely to arise from the
proposed transaction.

Additionally, the ICN Merger Working Group once again stated
the arguments in the second and third bullet-points listed above and
emphasized the importance of providing a behavioral interim relief (such
as technical assistance) to complement the structural remedy until such
time as the structural remedy is fully implemented.

2L In such a case, if behavioral commitments are not able to address the competitive
harms that are likely to result from the merger, the merger may be prohibited by the
competition authority.

22 Merger Remedies Guide 2016, supra note 6, p. 9.
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Finally, the ICN Merger Working Group highlighted the remedies
that prescribe certain conducts in connection with a regulatory system,
so that the monitoring/policing function may be undertaken and carried
out by a specialized regulatory agency. The specific definition of such a
regulatory agency would depend on the jurisdiction of the competition
authority accepting and implementing the remedy, and it would be
relevant as long as it has a monitoring/policing function with respect to
the agreed remedy.

E- Difficulties of Behavioral Remedies and How to Minimize
Them

All types of remedies have their own advantages and
disadvantages, and they all carry certain risks in terms of the
composition?® and implementation of the necessary remedies to prevent
the anticipated competition harms. However, the most significant
challenge with respect to behavioral remedies lies primarily in the
implementation phase rather than the composition phase, since
behavioral remedies require significantly more monitoring (which may
continue for months or years) to ensure compliance than structural
remedies, which are highly straightforward and usually one-off by
nature. Accordingly, the monitoring requirement to ensure the merged
entity’s continuing compliance with the accepted remedies is often the
most unfavorable and problematic feature of behavioral remedies as
compared to structural remedies.

Based on the ICN Merger Working Group’s?* and the OECD’s®
explanations on the relevant factors that should be taken into account
when considering behavioral remedies, it can be said that:

(i) High implementation costs associated with ongoing
monitoring (necessary for the effective implementation of behavioral
remedies), oversight and enforcement activities may ensue;

23 “Composition” refers to the selection and design of the most appropriate remedy to
address the competitive concerns.

24 Merger Remedies Guide 2016, supra note 6, p. 10.
25 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 11.
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(i) Competition authorities may be not well equipped for
engaging in long-term oversight of the merged entities’ conduct and
compliance with the behavioral remedies;

(iii) Merging entities may tend toward non-compliance and find it
easier to circumvent, evade or manipulate their commitments, as the
compliance to behavioral remedies may be at odds with entities main
purpose which is to increase their profits since behavioral remedies may
be at odds with this purpose;

(iv) It may be difficult to gauge how long it will take for new
entries, expansion, or other relevant changes to occur in the relevant
market, which would need to be taken into consideration in determining
the appropriate duration of a behavioral remedy;

(v) Behavioral remedies may lead to market distortion, as they
may either (a) prevent the merged entity from efficiently responding to
changing market conditions, or (b) restrain or prevent potentially pro-
competitive conduct by the merged entity.

The disadvantages of behavioral remedies listed above relate
mostly to the implementation phase. Although these are substantial
factors that should not be overlooked by competition authorities, it could
be said that there are applicable solutions for avoiding or minimizing
each one of these drawbacks. Accordingly, provided that the behavioral
remedies actually address the anticipated competition concerns from a
proposed merger without requiring or necessitating any structural
remedies, the following solutions can be used to ameliorate or eliminate
the disadvantages listed above:

(i) In terms of costs, even if the competition enforcement agency
lacks sufficient financial resources for the implementation of a
behavioral remedy, such costs could be borne by the merging entities
themselves, if they are financially capable of doing so and if they would
prefer this solution to a potential divestiture or the outright prohibition of
the transaction. In fact, implementation costs are already borne by the
transaction parties in a merger; therefore, it could be said that
competition authorities do not face a high financial burden in this
context.
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(if) As is often the practice, independent monitoring trustees can
be appointed to assist with the implementation of the remedies (for both
structural and behavioral remedies). Once such trustee(s) are appointed
by the competition authority, they can carry out the monitoring tasks and
report to the competition authority on their activities in order to ensure
the effective oversight of the competition authority over the merged
entity and to avoid any incompliance problems.

(iii) If it is not possible for the competition authority to apply
sanctions or penalties on the merged entity in case of non-compliance
(i.e. if the competition authority is not empowered or authorized to do
s0), then a behavioral remedy cannot be imposed in the first place.?® If
the competition authority is properly equipped with such enforcement
tools, then it can use them to ensure the compliance of the merged entity
either by imposing penalties or through other sanctions, as long as it has
effective oversight over the conduct of the merged entity that is subject
to the behavioral remedies, which can also be realized through a trustee,
as explained above.

(iv) By definition, behavioral remedies are concerned with and
relate to the future conduct of the merged entity. Therefore, competition
authorities may not be able to predict each and every new development
that will affect the implementation of the remedies in the future.
However, based on the specifics of the behavioral remedy, precise
revision clauses allowing for the commitments to be suitably (and
justifiably) modified can be included in the initial behavioral remedy
package. This would minimize the risks of unpredictable and unforeseen
developments that could lead to rendering the behavioral commitments
inapplicable or incapable of addressing the expected competitive
concerns.

% The challenges of remedies in cross-border mergers are excluded from the scope of
this argument, since similar cross-border challenges may arise in both structural and
behavioral remedies. In this regard, a structural remedy (for instance, by means of a
divestiture of an asset located abroad) may face similar challenges as a behavioral
remedy, such as a certain conduct in a different jurisdiction, as the oversight ability
of the competition authority would be highly restricted outside of its own
jurisdiction. In such cases, international cooperation between competition authorities
may be useful for increasing the effectiveness of the remedy (for both structural and
behavioral remedies).
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(v) Including revision clauses in behavioral remedy agreements is
also an applicable solution for market distortion risks that may arise
from behavioral remedies. Once again, specific revision clauses may be
inserted into the initial behavioral remedy agreement if market
distortions would be expected to arise or occur during the course of the
behavioral remedy.

In line with the foregoing considerations, it can be reasonably
concluded that the negative effects of behavioral remedies can be
overcome to a significant extent, as long as they succeed in addressing
the likely competition concerns expected to arise from the proposed
merger.

F- Behavioral Remedy Policies of Different Jurisdictions and
Recent Precedents

We will first offer brief explanations regarding the behavioral
remedy policies that are in effect in the EU, the US and Turkey in order
to provide a factual and doctrinal basis for the ensuing comparison
between the three jurisdictions, which will involve information and
analysis on recent precedents in these three jurisdictions.

» European Union

The EU merger control regime is set out in Council Regulation
(EC) No 139/2004 of 20 January 2004 on the control of concentrations
between undertakings, OJ L 24, 20.1.2004 (“EUMR”), and the
responsible authority for implementing and enforcing this merger control
regime is the European Commission (“Commission”). As per the
EUMR, the European Commission reviews large-scale concentrations
that have a “Union dimension.”?’ Other transactions subject to the
merger control regime will be reviewed by the respective national
competition authorities. The policy for accepting remedies is regulated
under the Commission notice on remedies acceptable under Council

27 A concentration will be subject to the EUMR if the aggregate worldwide turnover of
all the transaction parties exceeds €5 billion and the aggregate Union-wide turnover
of each of at least two parties exceeds €250 million, unless each of the parties
achieves more than two-thirds of its aggregate Union-wide turnover in one and the
same Member State.
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Regulation (EC) No 139/2004 and under Commission Regulation (EC)
No 802/2004, OJ C 267, 22.10.2008 (“Remedy Notice”). As confirmed
in the OECD’s Remedies in Merger Cases:?® “The guiding principle —
already explained in the EU Merger Regulation, endorsed by the
European Courts?® and set out in detail in the Remedies Notice — is that
remedies have to eliminate the competition concerns raised by a
concentration entirely and must be comprehensive and effective from all
points of view.

The Commission may grant conditional approval to mergers under
the EUMR. The EUMR also asserts that the remedies should be: (i)
proportionate to the competition problem and (ii) capable of completely
eliminating the competitive concerns (see para. 30).

The Remedy Notice provides further guidance on the
characteristics of acceptable remedies under the EU merger control
regime. Accordingly, the Remedy Notice indicates that divestitures are
considered to be the benchmark for other remedies in terms of evaluating
their effectiveness and efficiency. Furthermore, the Remedy Notice lists
(1) divestitures and (ii) removal of links with competitors as the preferred
types of remedies; it further notes that, in cases where the links
contribute to the competition concerns raised by the merger, the
divestiture of minority shareholding may be necessary.! Therefore,
behavioral remedies do not seem to be considered as sufficient to
eliminate competitive concerns when they are unaccompanied by
structural remedies.

28 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 233.

2 See judgments from the General Court in Case T-210/01 General Electric v
Commission [2005] ECR 115575, para. 52 (“General Electric”) and Case T-87/05
EDP v Commission [2005] ECR 11-3745, para. 105 (“EDP/GDP/ENI”).

%0 See Recital 30 of the EU Merger Regulation; para. 9 of the Remedies Notice; and
judgments from the General Court in Case T-210/01 General Electric v Commission
[2005] ECR 11-5575, para. 52 (“General Electric”) and Case T-87/05 EDP v
Commission [2005] ECR 11-3745, para. 105 (“EDP/GDP/ENI”).

31 As per para. 58 of the Remedy Notice, “The divestiture of a minority shareholding in
a joint venture may be necessary in order to sever a structural link with a major
competitor [Case 1V/M.942 — VEBA/Degussa of 3 December 1997.], or, similarly,
the divestiture of a minority shareholding in a competitor [Case COMP/M.3653 —
Siemens/VA Tech of 13 July 2005, paragraphs 491, 493 ff].”
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Nevertheless, the Remedy Notice also confirms that divestitures
and removal of links are not the only possible remedies to eliminate
competition concerns and does not exclude behavioral remedies
completely, by indicating that the Commission may accept other types of
commitments, but only in circumstances where the alternative remedy
proposed is at least equivalent in its effects to a divestiture.®2

The Remedy Notice does not include any detailed explanations on
the types of behavioral remedies and how they might be implemented
considering the variety and diversity of behavioral remedies,® but
provides an analysis of behavioral remedies under three subchapters: (i)
access remedies, (i) change of long-term exclusive contracts, and (iii)
other non-divestiture remedies. Access remedies are often used in
practice, whereas other behavioral remedies are only accepted under
exceptional circumstances.® In this regard, access remedies are used to
lower entry barriers so that it is easier and more likely for new entrants
to enter the relevant market and to eliminate foreclosure effects,
assuming that the competitors will actually take advantage of such
commitments. Nonetheless, the Remedy Notice also emphasizes that the
Commission will only be able to accept such commitments in cases
where (i) the complexity of the proposed remedies will not put their
effectiveness at risk from the outset, and (ii) the proposed monitoring
devices will ensure that such commitments will be effectively
implemented, and (iii) the enforcement mechanism will lead to timely
results,®® and (iv) if they will have the same effect as a divestiture.®

Behavioral commitments other than access remedies may be
acceptable only in exceptional cases under very specific circumstances,
and they will generally not be acceptable for the purpose of eliminating
competition concerns resulting from horizontal overlaps. However, it is
confirmed that “long term supply contracts can create links and

32 For instance, see Alcatel/Finmeccanica/Alcatel Alenia Space & Telespazio, No.
COMP/M.3680 (28 April 2005), where a divestiture was impossible.

% Bilagli, C., supra note 9, p. 15.
34 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 236.

3 See judgments of the Court of First Instance in EDP v. Commission, No. T-87/05
[2005] ECR 11-3745, at paragraphs 102 et seq., and easyJet v. Commission, No. T-
177/04 [2006] ECR 11-1931, at paragraph 188.

3% OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 237.
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interaction between competitors and promote information dissemination
about the cost structures of the competitor.” Therefore, the termination
or change of existing exclusive agreements may be considered as an
appropriate remedy to eliminate such competition concerns.’

Other behavioral remedies, such as promises by the transaction
parties to abstain from certain commercial behaviors (e.g., bundling
products), will generally not be deemed sufficient to eliminate the
competition concerns resulting from horizontal overlaps, and they are
considered to be difficult in practical terms, based on the absence of
effective monitoring systems for their implementation. Hence, the
Remedy Notice states that these behavioral remedies can only be
accepted in rare circumstances and for specific purposes, such as
eliminating conglomerate concerns.®

As seen from the Remedy Notice, the Commission has adopted a
rather distant and skeptical stance against behavioral remedies.
Nevertheless, we observe that the Commission has gradually progressed
toward a more inclusive approach with respect to such remedies. As a
result of this shift in the Commission’s attitude, it has abandoned its
approach of excluding behavioral remedies categorically, and started to
focus on their efficiency and sufficiency with respect to addressing the
expected competition harms that may result from a proposed merger.3®

87 Newscorp/Telepin, No. COMP/M.2876 (April 2, 2003), paragraphs 225 et seq.,
granting unilateral termination rights to suppliers of TV content, limiting the scope
of the exclusivity clauses, and limiting the duration of future exclusive agreements
relating to supply of content; ENI/EnBW/GVS, No. COMP/M.2822 (December 17,
2002), granting early termination rights to all local gas distributors concerning long-
term gas supply agreements; New Holland, No. IV/M.1571 (October 28, 1999);
Rohm and Haas/Morton, No. IV/M.1467 (April 19, 1999).

3 See, in relation to the conglomerate effects of a concentration, ECJ’s judgment
(February 15, 2005) in Commission v. Tetra Laval, No. C-12/03 P [2005] ECR I-
987, paragraphs 85, 89.

%9 For instance, in the Gencor v. Commission case from 1999 (Gencor v. Commission,
No. T-102/96 (1999) ECR I1-753, para. 319), the Court of First Instance ruled that
the categorization of a proposed commitment as “behavioral” or “structural” is
therefore immaterial and the possibility of their use cannot automatically be ruled
out, and that commitments which are prima facie behavioral may themselves also be
capable of preventing the emergence or strengthening of a dominant position.
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> United States

As confirmed by the OECD’s Remedies in Merger Cases,*® the
merger control regime in the US conducts its competition evaluations
under two key substantive merger control statutes, namely the Sherman
Act*! and the Clayton Act.*> Furthermore, the Hart-Scott-Rodino Act*?
governs premerger notification procedures and requires transaction
parties who meet certain monetary thresholds to notify the US
government and observe waiting periods before consummating their mergers.

In the United States, there are two federal competition
enforcement agencies, which are the Antitrust Division of the US
Department of Justice (“DOJ”) and the US Federal Trade Commission
(“FTC”) (together “Agencies”). These Agencies are responsible for
analyzing, implementing and enforcing merger remedies, and therefore,
they review and assess proposed merger transactions in order to
determine whether they have anticompetitive effects. Both Agencies
have issued guidelines on the merits, advantages and implementation
procedures of various merger control solutions. One of these guidelines
is the “Antitrust Division Policy Guide to Merger Remedies,” issued by
the DOJ in 2011, and the other is the “Statement of the FTC’s Bureau of
Competition on Negotiating Merger Remedies,” issued by the FTC in
2012. The FTC has also issued a guideline containing answers to
“Frequently Asked Questions About Merger Consent Order Provisions”
in 2003, which provides information on settlement procedures as well.
The guidelines collectively provide valuable guidance for designing
merger control solutions and techniques that can eliminate the
anticompetitive effects that are likely to arise from merger transactions.

The FTC’s guidelines demonstrate the agency’s approach to
different merger solutions and reveal a clear preference for structural
remedies over behavioral remedies. The guidelines focus particularly on
divestitures, and from the perspective of horizontal mergers (which
constitute most of the merger cases according to the guidelines), a
behavioral remedy is only considered as an “aid of a required divestiture

40 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 221.
41 US Code Title 15, para. 1-2.

421d., para. 18.

431d., para. 18a.
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to remedy those effects.” Nevertheless, in the case of vertical mergers, it
is acknowledged that behavioral remedies may be required to remedy the
anticompetitive effects of the proposed transaction. Accordingly, it is
indicated in the guidelines that such behavioral remedies “may include a
requirement to erect firewalls to protect confidential information or a
requirement not to favor certain entities”; however, no further guidance
is provided with respect to the composition, design or implementation of
non-structural remedies.

The DOJ’s initial attitude toward behavioral remedies was very
similar to the FTC’s approach. In the 2004 version of the Merger
Remedies Policy Guide, behavioral remedies had been categorized as
remedies of last resort, and it was indicated that they could only be
suitable for use in limited circumstances. Indeed, the 2004 Merger
Remedies Policy Guide explicitly stated that “[s]tructural remedies are
preferred to conduct remedies in merger cases because they are
relatively clean and certain, and generally avoid costly government
entanglement.”*4

This approach evolved in time with the issuance of the revised
Policy Guide to Merger Remedies in 2011. The 2011 amendments were
more favorably disposed toward the use of behavioral remedies that
prohibit specific anticompetitive behaviors of the merged undertakings.
In this regard, the 2011 version of the Merger Remedies Policy Guide
did (1) remove the statement asserting the DOJ’s preference for structural
remedies, (ii) delete comments to the effect that behavioral remedies
were only appropriate in a narrow set of circumstances, and also (iii)
provide an expanded list of behavioral remedies. The 2011 Merger
Remedies Policy Guide stated that “/i/n certain factual circumstances,
structural relief may be the best choice to preserve competition. In a
different set of circumstances behavioral relief may be the best choice.”
It also confirmed that “Conduct [behavioral] remedies can be an
effective method for dealing with competition concerns raised by vertical
mergers and also are sometimes used to address concerns raised by
horizontal mergers (usually in conjunction with a structural remedy).”
This policy revision was reflected in three recent merger decisions,

4 US Department of Justice, Antitrust Division Policy Guide to Merger Remedies,
para. lI1.A (October 2004).
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where, in quick succession, the proposed transactions were all permitted
to proceed subject to substantial behavioral remedies. These cases
involved the mergers of Ticketmaster-Live Nation, Google-ITA, and
Comcast-NBCU, which are analyzed in detail below.

Nonetheless, in September 2018, the DOJ announced reforms to
merger review process. In this scope, the DOJ’s current Assistant
Attorney General for the Antitrust Division, Makan Delrahim,
announced that the 2011 Remedies Guide would be withdrawn and the
2004 version of the Merger Remedies Policy Guide would be reinstated
until the release of an updated policy®. Therefore, the rather short trend
of warming up to behavioral remedies in the US retreated once again as
the DOJ’s current Assistant Attorney General for the Antitrust Division,
Makan Delrahim, has made it also clear in the past that his regime will
look at behavioral remedies with a much more critical eye.*® Makan
Delrahim has previously illustrated the newly skeptical stance of the
DOJ toward behavioral remedies by announcing “(...)a renewed
emphasis on seeking structural relief when possible, as opposed to
regulatory behavioral conditions, to remedy anticompetitive mergers.
Doing so is consistent with the Division’s broader emphasis on antitrust
as law enforcement, not regulation. ”

Likewise, the FTC’s Acting Director, Bruce Hoffman, has also
criticized behavioral remedies in his speech on “Vertical Merger
Enforcement at the FTC”*" and declared that “we prefer structural
remedies—they eliminate both the incentive and the ability to engage in
harmful conduct, which eliminates the need for ongoing intervention.”

4 See Press Release, US DOJ, Assistant Attorney General Makan Delrahim Delivers
Remarks at the 2018 Global Antitrust Enforcement Symposium, (April 26, 2018),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-
delivers-remarks-2018-global-antitrust (last visited January 4, 2019).

4 See Press Release, US DOJ, Assistant Attorney General Makan Delrahim Delivers
Remarks at the Antitrust Division's Second Roundtable on Competition and
Deregulation, (April 26, 2018), https://www.justice.gov/opa/speech/assistant-
attorney-general-makan-delrahim-delivers-remarks-antitrust-divisions-second  (last
visited January 4, 2019).

47 See Remarks of D. Bruce Hoffman, Acting Director, Bureau of Competition, Vertical
Merger Enforcement at the FTC (January 10, 2018), https://www.ftc.gov/
system/files/documents/public_statements/1304213/hoffman_vertical_merger_speec
h_final.pdf (last visited January 4, 2019).
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Consequently, it can be said that the approach of the enforcement
authorities in the US will tend to favor structural remedies over
behavioral remedies going forward, and that such structural remedies
will be preferred by the Agencies in future cases where it will be
necessary for the merging parties to submit commitments to the
competition law authorities.

» Turkey

In Turkey, the merger control regime is regulated under the Law
on the Protection of Competition No. 4054, dated December 13, 1994
(“Law No. 4054”), and the related communiqués published by the
Turkish Competition Authority (“TCA”), which is the national
regulatory body that is responsible and authorized for the enforcement of
the Law No. 4054. In particular, Article 7 of the Law No. 4054 governs
merger and acquisition (“M&A”) transactions. The competent decision-
making body of the TCA is the Turkish Competition Board
(“Competition Board” or “Board” or “TCB”), which is responsible,
inter alia, for reviewing, analyzing and resolving M&A notifications.

As per Article 7, the Competition Board is authorized to regulate,
through its communiqués, which mergers and acquisitions must be
notified to the competition authorities in order to become legally valid.
Further to this provision, the Communiqué No. 2010/4 on Mergers and
Acquisitions Requiring the Approval of the Competition Board
(“Communiqué No. 2010/4”), which was published on October 7, 2010,
is the primary instrument for assessing merger cases in Turkey.

Guidance on acceptable remedies is provided by the “Guidelines
on the Remedies that are Acceptable by the Turkish Competition
Authority in Merger and Acquisition Transactions” (“Guidelines”).
Similar to the approach in the US and the EU, the Guidelines explicitly
underline the Board’s preference for divestitures (and/or removal of
links with competitors), due to their beneficial features, such as (i)
producing a sustainable result in the short term with respect to
eliminating the expected competition problems, and (2) not creating
additional costs or expenses for the TCA in terms of the
supervision/monitoring of the market behavior of the merged entity
following the implementation of the remedies. Nonetheless, the
Guidelines indicate that access remedies and non-discrimination
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obligations may also be considered and utilized as effective behavioral
remedies under certain circumstances, depending on a case-by-case
analysis.

The Guidelines establish that behavioral remedies may only be
accepted by the Board in exceptional cases and only when an equally
effective structural remedy cannot be found. Once again, such behavioral
remedies would only be acceptable to the Board if they were found to be
capable of attaining a similar level of efficiency as the structural
remedies with respect to eliminating the expected competition problems
arising from the merger. In this regard, the Guidelines also emphasize
the various difficulties and drawbacks associated with behavioral
commitments, such as (i) the monitoring requirement, (ii) the possibility
that the merged entity may subvert or defy the main purpose of the
remedy, thus evading its behavioral responsibilities, without necessarily
infringing its written commitments (i.e., violating the spirit but not the
letter of the behavioral remedy), and (iii) the risk that the behavioral
remedies may prevent behaviors that may, in fact, be procompetitive. In
any case, the Guidelines confirm that ensuring an efficient
implementation and monitoring system for the remedy is considered as a
preliminary condition for accepting a behavioral remedy.

The Guidelines further state that behavioral remedies are rarely
used as standalone solutions on their own to address anticipated
competition concerns, but rather implemented in conjunction with
structural remedies in order to support said structural remedies.
Therefore, it can be concluded that the Board’s preference with respect
to merger remedies would be to consider structural remedies first, and
then look at hybrid remedies (if structural remedies are not
available/feasible), rather than to embark on a consideration of
behavioral remedies alone. In this context, the Guidelines offer the
example of behavioral commitments that are undertaken during the
transition period of a divestment business in a merger transaction.
Nevertheless, the Board finally acknowledges that—if it is impossible to
implement structural remedies in a particular case—then the application
of behavioral remedies as a standalone solution could also be considered
(for instance, in strictly regulated markets) after analyzing the
sufficiency of such behavioral remedies based on an examination of the
costs and risks involved with their implementation and monitoring
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requirements. In this context, the Guidelines also suggest that such
remedies may be limited in time, but the duration of behavioral remedies
would depend on the specific facts and merits of each case.

As for the different types of behavioral remedies, the Guidelines
specifically list (i) access remedies and (ii) remedies involving change of
long-term exclusive agreements, and explain in detail under which
conditions (and how) such remedies could be effective in eliminating
competition problems to achieve the goals of the merger control regime.
Although the Guidelines fail to provide any details on other types of
behavioral remedies, the Board’s precedents clearly show that the Board
has accepted other behavioral remedies in the past, even before the
Guidelines were issued.*® For instance, other behavioral remedies that
have been accepted and implemented by the Board in previous decisions
include: (i) promise not to be active in the same market as the
established JV,*® (ii) provision of equal distributorship,> (iii) joint
participation in tenders, (iv) supplying periodical information,® (v) fair
dealing clauses,® and (vi) limiting production capacities.>* Likewise, as
will be seen in the precedents discussed below, the Board has continued
to adopt various behavioral remedies after the issuance of the
Guidelines. Moreover, the fact that the Board has accepted purely
behavioral remedies in the Bekaert/Pirelli case can be seen as a positive
indication (and an encouraging sign) that the Board may consider and
allow the effective use of behavioral remedies in the future.

4 Bilagl, C., supra note 9, p. 53; OECD Policy Roundtables, Remedies in Merger
Cases 2011, p. 201.

4% Metro/Migros, No. 57/424-52 (TCB, March 19, 1998).

50 New Holland/Trakmak, No. 67/517-84 (TCB, May 28, 1998).

51 Garanti Koza/Balfour, No. 00-29/307-174 (TCB, August 03, 2000).

52 Borusan/Mannesmann, No. 80/617-119 (TCB, August 20, 1998).

53 THY/DoCo, No. 06-96/1225-370 (TCB, December 29, 2006), and THY/DoCo, No.
06-96/1224-369 (TCB, 29.12.2006).

5 Toros/Siimer Holding Mazidag1 Fosfat Tesisleri, No. 08-16/189-62 (TCB, February
21, 2008).
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G- Recent Decisions of the European Commission®®
1- Airbus/Safran/JV (2014)%

The transaction concerned the creation of a 50/50-owned joint
venture (“JV”), to which the Airbus Group N.V. (“Airbus”) and Safran
S.A. (“Safran”) intended to contribute their respective activities
regarding space launchers, satellite systems and subsystems, and missile
propulsion programs. Safran provides the propulsion systems used in the
Airbus launchers, which generate the power required to take spaceships
into space. A separate company, Arianespace, retails and operates these
launchers. Moreover, the transaction parties intended to take control of
Arianespace at an unspecified time in the future. The Commission
considered that this would constitute a separate transaction. As a result
of its evaluation, the Commission concluded that the JV would have the
incentive to shut out Airbus’s competitors or to limit their access to a
number of important components, and that the transaction would have
led to exchanges of competitors’ confidential information between the
JV and Airbus. To address the Commission’s concerns, the parties
proposed three sets of remedy packages, and the final remedy package
was accepted by the Commission. In that package, the transaction parties
proposed the following remedies:

» Excluding Safran’s activities in electric satellite propulsion
from the JV (Non-Contribution);

» Concluding a framework supply agreement with Safran’s
current main customer for a number of components (Supply Assurance
Commitment);

» Guaranteeing the supply of these components to any third-party
prime contractor on transparent and non-discriminatory terms.

% One of these recent decisions is the General Electric/Avio decision, dated February
1, 2013 and numbered COMP/M.6844; however, this decision could not be included
in this article, since the remedies were deemed to constitute commercial secrets and
redacted as a result, thus precluding their evaluation.

% See Airbus/Safran/JV, No. COMP/M.7353 (EC, November 26, 2014) http://ec.
europa.eu/competition/mergers/cases/decisions/m7353 20141126 20212 4175584
EN.pdf (last visited January 4, 2019).
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For the non-contribution commitment, the transaction parties
proposed the following monitoring mechanism: (1) appoint a Trustee, to
be approved by the Commission, to supervise the implementation of the
Non-Contribution Commitment, and (2) provide an annual report to the
Commission about the Utilisation Agreement and the transmission of
confidential information. The Commission stated that the presence of a
trustee monitoring the separation between Safran’s activities in electric
satellite propulsion systems and the Joint Venture would also guarantee
that Airbus would not exert any influence on the Excluded Business and
prevent the transmission of confidential information regarding third
parties.®” For the Supply Assurance Commitments, the transaction
parties proposed the following monitoring mechanism to the
Commission: (1) appoint the European Space Agency (“ESA”) to
monitor the implementation of this commitment, and (2) arbitrate any
dispute between the Joint Venture and a third-party prime contractor
arising from the claim that the Joint Venture is failing to comply with
the Supply Assurance Commitment, if the complainant and the Joint
Venture fail to first reach an amicable settlement on their own. The
Commission indicated that, by assigning the ESA to monitor the
implementation of the remedy, “a strong role is given to ESA for the
monitoring of the negotiation of the framework supply agreement with
(...) and in the monitoring and arbitration of disputes regarding the
supply of the Commitments Equipment to third party prime
contractors.”>®

2- Chiquita Brands/Fyffes (2014)°

The transaction subject to the notification concerned Chiquita
Brands International, which is a US-based banana producer, and its
merger with the Irish banana supplier, Fyffes. In this case, the
Commission decided that, despite the parties’ high combined market
shares in many Member States, there was no basis for competition

57 1d., para. 560.

%8 1d., para. 569.

% See Chiquita Brands International/Fyffes, No. COMP/M.7220 (EC, October 3, 2014)
http://ec.europa.eu/competition/mergers/cases/decisions/m7220 20141003 _
20212 4073454 EN.pdf (last visited January 4, 2019).
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concerns on the market for the import and supply of bananas. The
Commission emphasized, in particular, that (i) the wholesale and retail
customers would still have a number of alternative suppliers to choose
from, (ii) these competitors would not face significant obstacles to
expand their activities, (iii) the barriers to new market entry at the
various levels of the banana supply chain were low, and (iv) the
supermarkets would possess strong countervailing buyer power.
However, the Commission determined that the proposed transaction
posed a risk of foreclosing competitors at the shipping level. The
remedies submitted by the transaction parties addressed this concern,
although they did not include any divestments and were limited to the
elimination of any exclusivity in shipping arrangements to Northern
Europe with third-party shipping providers for the next ten years after
the consummation of the merger. The final remedies submitted to the
Commission were as follows:

» Not to enter or seek to enter into any agreement that contains a
Shipping Exclusivity Obligation, from the closing of the notified
transaction and for a period of ten years;

» To refrain from incentivizing any shipping company in any
other (non-contractual) manner to refuse to provide shipping services for
bananas of third-party importers on relevant routes, from the closing of
the notified transaction and for a period of ten years;

» To release Maersk from the Maersk Shipping Clause
immediately following the closing of the notified transaction;

» To release any shipping company from any Shipping
Exclusivity Obligations or otherwise not to apply any Shipping
Exclusivity Obligations (if any) that either Notifying Party may have
entered into between the effective date and the closing of the notified
transaction immediately following the closing of the notified transaction.

The Commission further stated that the parties would be obliged to
provide the Monitoring Trustee with, among others, (i) copies of their
agreements with shipping companies, and (ii) final internal proposals of
agreements to be concluded with shipping companies. As a result, the
Monitoring Trustee would have an overview of the parties’ relationships
with shipping companies, and thus be able to effectively monitor the
implementation of the commitments.
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In addition, the behavioral commitments accepted by the
Commission declared that “the Monitoring Trustee will propose to the
parties such measures as it considers necessary to ensure their
compliance with the Final Commitments. It will also act as a contact
point for any request by third parties in relation to the Final
Commitments; in particular it will examine and respond to any
complaints regarding compliance by the parties with the Final
Commitments and provide guidance to these third parties in relation to
the scope and application of the Final Commitments to third party
access to shipping services for imports of bananas into Northern
Europe.”®

The Commission concluded that the Final Commitments (i.e.,
behavioral remedies) “removed the serious doubts that the Merged
Entity, given its accrued influence, might make it more costly for rivals
to ship bananas to the ports in Finland and Ireland.”! Furthermore, the
Commission stated that—considering the commitments—it was
“unlikely that post-Transaction Notifying parties will be able to create
entry barriers by hindering the shipping of bananas in each of the
abovementioned markets for the import and supply of bananas to
retailers and wholesalers.”®? Finally, it is stated within the decision that,
with regards to Estonia, Latvia, Lithuania and Sweden, the behavioral
commitments eliminated any potential serious doubts that could arise in
these Member States.®

In this case, the Commission did not identify any competition
concerns regarding the markets for banana ripening services and for the
sourcing and sale of pineapples. As a result, the Commission granted a
clearance decision to the transaction. However, Chiquita’s shareholders
ultimately rejected the merger and the transaction was not consummated.

60 1d., para. 405-406.
61 1d., para. 407.

82 Ibid.

83 Ibid.
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3- Kuraray/ GLSV Business (2014)5

This transaction concerned the acquisition of sole control over the
Glass Laminating Solutions/Vinyls Business (“GLSV”) of E. 1. du Pont
de Nemours and Company (“DuPont”), through a purchase of assets by
Kuraray Co., Ltd. (“Kuraray”). As a result of its investigation, the
Commission determined that the transaction would bring together two
close competitors who both had a strong focus on the segment of “PVB
film for architectural applications.” Moreover, the transaction would
combine two competitors with particularly strong positions in the
European Economic Area (“EEA”). Therefore, the Commission
concluded that the transaction was likely to lead to non-coordinated
effects in an overall market for PVB film. The Commission also asserted
that the proposed transaction raised serious doubts as to its compatibility
with the internal market in the following potential markets: (i) the supply
of PVB film for all applications in the EEA, and (ii) the supply of PVB
film for architectural applications in the EEA. Therefore, the transaction
parties proposed the following remedies:®

e Divesting GLSV’s PVB film manufacturing facility in Uentrop,
Germany, as well as all associated technical, sales and customer support
personnel (“Divestment Business”) to an independent third party;

¢ The Divestment Business would also include a long-term lease
agreement for GLSV’s facility in Mechelen, Belgium, which housed a
customer service group, a supply chain team and an R&D/technical
service lab, together with all personnel that were necessary to ensure the
continuation and development of the Divestment Business’ operations;

e The Divestment Business would also involve a transfer of all
other personnel currently employed in sales, customer service and
technical support functions in relation to the Divestment Business;

e In order to ensure the continuous and uninterrupted operation of
the Divestment Business, the purchaser would be granted the option of

64 See Kuraray/GLSV Business, No. COMP/M.7115 (EC, October 3, 2014)
http://ec.europa.eu/competition/mergers/cases/decisions/m7115 20140429 20212
3758673_EN.pdf (last visited January 4, 2019).

6 Id., para. 130-133.
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entering into a supply agreement with Kuraray for the same PVB resin
following the divestiture.

In particular, through these commitments, Kuraray undertook:®

e Not to carry out any action that might have a significant adverse
impact on the value, management or competitiveness of the Divestment
Business or that might alter the nature and scope of activity, or the
industrial or commercial strategy, or the investment policy of the
Divestment Business;

eTo make available, or procure to make available, sufficient
resources for the development of the Divestment Business, on the basis
and continuation of the existing business plans;

eTo take all reasonable steps, or procure and ensure that all
reasonable steps are being taken, including appropriate incentive
schemes (based on industry practice), to encourage all key personnel to
remain with the Divestment Business, and not to solicit or move any
personnel to Kuraray’s remaining business.

On the basis of the above commitments, the Commission
concluded that the remedies were suitable and sufficient to eliminate the
serious competitive doubts that had been raised by the proposed
transaction in the potential markets for: (i) the supply of PVB film for all
applications in the EEA, and (ii) the supply of PVB film for architectural
applications in the EEA. Moreover, the remedies were found to be
comprehensive and effective from all points of view, and they were
deemed as capable of being implemented effectively within a short
period of time. Furthermore, it was stated in the remedy package that, no
later than two weeks after the effective date (i.e., the date of adoption of
the decision), Kuraray would appoint a Monitoring Trustee to carry out
the functions specified in these remedies and Kuraray also committed
not to close the concentration before the appointment of a Monitoring
Trustee.

Moreover, the Commission declared that the remedies discussed
above would “remove almost entirely the increment that would have
been added by the transaction in the potential markets for the supply of

% 1d., Section C8(a) of the Commitments to the European Commission.
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PVB film for architectural applications in the EEA and for the supply of
PVB film for all applications in the EEA.”®’

Finally, the Commission stated that the remedies would also
“create an important competitor in the supply of PVB film with a
particularly strong position in architectural applications in the EEA,8
which would be able to react to any market changes in the future.

H- Recent Decisions in the US

1- FTC, In the Matter of Renown Health, Docket No: C-4366,
30.12.201269

The transaction in question concerned the acquisition of the
medical practices and assets of Sierra Nevada Cardiology Associates,
Inc. (“SNCA”) and Reno Heart Physicians, Inc. (“RHP”), by Renown
Health, directly or by or through its wholly owned subsidiaries, Nevada
Heart Institute and NHI-1, Inc. (collectively “Renown Health”). As a
result of the transaction, Renown employed the physician members and
physician employees who were previously providing cardiology services
in connection with those acquired entities. The consolidation resulted in
15 of the cardiologists who had been associated with SNCA and 17 of
the physicians who had been associated with RHP becoming employees
of Renown Health.

According to the FTC’s complaint, there were very few
cardiologists practicing in the Reno area other than the physicians
associated with SNCA and RHP. Accordingly, the FTC alleged that the
competition for adult cardiology services was effectively eliminated as a
result of the transaction.

Moreover, the contracts between Renown Health and the newly
hired cardiologists included “non-compete” provisions, which
effectively prevented them from joining medical practices that competed

671d., para. 157.

% 1d., para. 158.

69 See Renown Health, No. C-4366 (FTC, December 30, 2012) https://www.ftc.gov/
sites/default/files/documents/cases/2012/12/120806renownhealthcmpt.pdf (last
visited January 4, 2019) https://www.ftc.gov/sites/default/files/documents/cases/
2012/12/121204renownhealthdo.pdf (last visited January 4, 2019).
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with Renown Health. As a result of the acquisitions and non-compete
clauses, the FTC asserted that Renown Health employed 88 percent of
the cardiologists in the Reno area at the time.

The FTC’s complaint’® also alleged that Renown Health’s
acquisitions of SNCA’s and RHP’s medical practices had created a
highly concentrated market for the provision of adult cardiology services
in the Reno area. The complaint argued that the consolidation of the
competing practices into a single cardiology group controlled by
Renown Health had led to the elimination of competition based on price,
quality and other terms. In addition, according to the complaint, the
consolidation had increased the bargaining power that Renown Health
had vis-a-vis insurers, and this could lead to higher prices for adult
cardiology services in the Reno area.

The proposed order settling the FTC’s charges was designed to
remedy the anticompetitive effects of Renown Health’s acquisitions of
SNCA and RHP, and to restore competition for cardiology services in
the Reno area. Accordingly, Renown Health agreed to an order
temporarily suspending the non-compete provisions that were currently
in place with its cardiologists. During this time, the former SNCA and
RHP cardiologists who were working for Renown Health at the time
would be able to seek other employment, including positions with other
hospitals in the Reno area.

Under the proposed order, the non-compete provisions would be
suspended for at least 30 days, while the FTC considered the public
comments it received on the order. During that time, former SNCA and
RHP cardiologists would be allowed to contact other employers about
leaving Renown Health, and they were also required to notify a special
monitor (appointed by the FTC) regarding any contacts they made to
ensure that they were included in a group of up to 10 cardiologists that
would be allowed to join competing groups and if 10 of its cardiologists
left for competing practices Renown Health could ask the FTC to end
the release order. If this is not the case Renown Health would be
required to continue the suspension of the non-compete provisions until
at least six cardiologists accepted offers with competing practices in the
Reno area.

0 See https://www.ftc.gov/sites/default/files/documents/cases/2012/12/120806reno
wnhealthcmpt.pdf (last visited January 4, 2019).
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However, there were no provisions that restricted Renown’s ability
to contract with health plans, to set prices, or that otherwise limited
Renown’s ability to create Accountable Care Organizations (“ACOs”),
which are health care providers that seek to improve quality and reduce
health care costs, or to deliver other innovative services to meet the
demands of health care reform.”

In conclusion the parties entered into a commitment with
regulatory authorities to maintain current physician cardiology rates in
the area and to not renegotiate payor contracts during the time that
competitor hospitals were recruiting new cardiologists to build their own
heart health programs. This decision is also noteworthy in that the
prescribed remedy was not a typical behavioral remedy, such as a
firewall.

2- US v. Google Inc. & ITA Software, Inc., Final Judgment,
Case No: 1:11-cv-00688 (D.C., 05.10.2011)"2

In 2010, Google proposed to acquire ITA Software, Inc. (“ITA”)
for $700 million. ITA is a licensed software product that allows travel
websites to provide consumers with complex and customized flight
search functionality. Prior to the acquisition, ITA had licensed its “QPX”
tool, which is an airfare search and pricing system, both to airlines and
to leading online travel intermediaries (“OTISs”), which included online
travel agents (“OTAS”), such as Orbitz and Expedia, and meta-search
travel sites like Kayak, Bing Travel and Trivago.

The parties to the transaction did not directly compete with one
another and were not even vertically linked in the supply chain.
Furthermore, the risk of anticompetitive effects was strongest and most
clear-cut in a market for flight search services that neither of the parties
had entered prior to the transaction nor would even necessarily enter
post-transaction. Google argued that it would not sell airline tickets
itself, but rather develop a flight search engine that would be similar to
Bing Travel, which would send customers to the airlines’ sites or to

"LFTC, “Overview of FTC Actions in Health Care Services and Products” (2018).

2 See US v. Google Inc. & ITA Software, Inc., No. 1:11-cv-00688 (D.C., October 5,
2011) https://www.justice.gov/atr/case-document/file/497636/download (last visited
January 4, 2019).
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online travel agencies to complete their purchases. Google also
contended that its primary goal and intention was to develop a more
advanced flight search engine. However, it was seen that Google had the
ability and the intention of developing a comparative flight search
services product that would incorporate QPX technology, and that, by
doing so, it would place itself in direct competition with ITA’s
customers. In its complaint, the DOJ identified two relevant product
markets: (i) a P&S system market, and (ii) a comparative flight search
market. Each of the relevant product markets’ geographic scope was
defined as “nationwide” (i.e., the entire United States).

The comparative flight search market comprised both OTAs and
meta-search travel sites; however, the market definition excluded airline
websites, which were deemed to constitute sufficient substitutes for
OTls. The DOJ also emphasized that QPX was a critical flight search
tool for OTls and that OTlIs currently had no adequate alternatives to this
product. Thus, according to the DOJ’s argument, Google would be able
to foreclose or disadvantage competitor OTIs’ access to QPX, and
therefore, the transaction posed the risk of reducing innovation among
travel websites. Moreover, this would potentially lead to unfair increases
in competitors’ costs, and consumer choice would be harmed as a result.
The DOJ also asserted that entry barriers into the airfare search and
pricing system market were “extremely high,” and, in order to
substantiate its point, provided the example of two start-up companies
who had failed to gain any significant OTI market share, also drawing
attention to the time required for Google itself to develop its own search
and pricing system. Furthermore, the DOJ argued that the transaction
would raise entry barriers in the comparative flight search market by
placing QPX out of the reach of potential new entrants to the relevant
market. The commitment submitted by the parties consisted entirely of
behavioral remedies, which were to remain in effect for five years.

These behavioral remedies included: (i) a mandatory licensing
component, (ii) a dispute resolution mechanism, (iii) a quality of terms
component, (iv) maintenance and R&D commitments, (v) explicit
behavioral prohibitions, (vi) affirmative behavioral obligations, (vii)
monitoring requirements and compliance provisions (including
arbitration), and (viii) changeable firewall protections to address the
possible exchange of competitively sensitive information regarding
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OTls. The settlement obligated Google to continue licensing both ITA’s
existing QPX product and its future “InstaSearch” product, which was a
new travel search technology that ITA had been developing at the time
of the merger, to OTlIs on fair terms, and Google was also obliged to
negotiate agreements to utilize “InstaSearch” in the post-transaction
market. This commitment prohibited Google from entering into
agreements that would restrict the rights of airlines to share certain data
with parties other than Google, and therefore, obligated Google to
include certain airline data in the searching and pricing system, and
significantly, also prohibited Google from tying the sale of ITA products
and services to the purchase of other Google products and services.
Furthermore, Google was required to create a website where OTls could
submit their complaints regarding Google’s non-compliance with the
submitted remedies. Lastly, upon the written request of the DOJ, its
Antitrust Division attorneys would be allowed to access Google’s
records, interview its employees, and even require Google to conduct
internal audits.

In light of the remedies discussed above and the related audit
mechanism, the system set up by the undertakings and the DOJ appeared
sufficient to prevent Google from using its position to harm competition
in the relevant market. Furthermore, the mechanism that would enable
companies to monitor whether or not Google was complying with the
behavioral remedies (and to lodge their complaints if they found that it
wasn’t) seems to be a major step forward with respect to the audit
mechanisms of behavioral remedies.

3- US v Ticketmaster Entm’t, Inc., Final Judgment &
Competitive Impact Statement, Case No: 1:10-cv-00139 (D.C.,
07.30.2010)"

In early 2009, Ticketmaster, which is an American ticket sales and
distribution company, proposed to acquire Live Nation (an American
events promoter and venue operator) for $2.5 billion. Both of these
companies were powerful undertakings in the markets in which they

8 See US v. Ticketmaster Entm’t, Inc., No. 1:10-cv-00139, (D.C., July 30, 2010).
https://www.justice.gov/atr/case-document/final-judgment-180 (last visited January
4,2019).
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operated. Therefore, the transaction posed a serious risk of creating a
comprehensively integrated and dominant company in the live music
business. The DOJ’s investigation of the proposed acquisition was also
joined by regulatory authorities from 17 states and it was also
coordinated with the Canadian Competition Bureau. The UK
Competition Commission investigated the transaction separately as well.
The proposed transaction would eliminate the only sizeable horizontal
competitor (and any potential competitors) to Ticketmaster’s
exceedingly strong position in the relevant market, since both
undertakings were active in the same market. The DOJ also noted that
several significant barriers to entry existed in the relevant market and
that the proposed transaction would also increase the degree of vertical
control. Competitors at any stage/level of the market would not be able
to avoid transacting with the merged Ticketmaster-Live Nation entity for
essential services, and that necessity would create significant potential
for several types of competitive harm toward both rival undertakings and
consumers at the same time.

The transaction parties argued that considerable cost savings
would be achieved from the vertical integration and also that revenue
synergies would ensue from being able to market their services more
effectively to consumers. However, the DOJ emphasized that each
company was already significantly integrated, and that, absent the
merger, “venues and concert goers would have continued to enjoy the
benefits of competition between two vertically integrated competitors. A
vertically integrated monopoly is less likely to spur innovation and
efficiency than competition between vertically integrated firms, and a
vertically integrated monopoly is unlikely to pass the benefits of
innovation and efficiency onto consumers.” Despite these concerns, the
DOJ ultimately decided to approve the merger, subject to the conditions
that were directed at both the horizontal and vertical competition
concerns and which were effective for ten years.

First of all, the DOJ required the licensing of the basic ticketing
platform (known as “Host”) to AEG (which was the second leading
concert promoter and also the operator of a number of major venues), so
that AEG would have strong incentives to utilize Host both to operate its
own ticketing service and to compete for new ticketing business to
replace the lost horizontal competition. Furthermore, the merged entity
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was also required to discard Paciolan (a venue-based ticketing division)
to Comcast-Spectacor, which is a small and primarily regional ticketing
service. The DOJ stated that “[its order to] divest Ticketmaster's entire
Paciolan business will establish another independent and economically
viable competitor in the market for primary ticketing services to major
concert venues. ”

To address the vertical competition concerns, the DOJ also
prohibited the merged entity from engaging in several behaviors, such as
(i) retaliation against venue owners who contracted for primary ticketing
services with a rival undertaking; (ii) any requirement that a venue use
its primary ticketing services when that venue only wants to obtain the
right to host concerts promoted by the merged firm; (iii) any requirement
that venues take (i.e., host) the merged company’s concerts as a
condition for obtaining its ticketing services; and (iv) using ticketing
data in their non-ticketing businesses. However, no sufficient monitoring
mechanism was identified or implemented in the decision, which made it
difficult to ensure that the merged company would comply with the
commitments, which could also result in harm to competitors and
consumers.

I- Recent Decisions of the Turkish Competition Board’

1- AEH/Migros(2015)7®

The transaction in question concerned the acquisition of sole
control over Migros Ticaret A.S. (“Migros”) by Anadolu Endiistri
Holding A.S. (“AEH”), which controls and operates major food and
beverages companies in Turkey, such as Coca Cola Turkey and Anadolu

4 The Competition Board recently decided to grant conditional approval to the
Luxottica/Essilor merger (01.10.2018, 18-36/585-286), in which the parties
submitted both structural remedies (i.e., divestiture of business) and behavioural
commitments. The relevant announcement indicates that the behavioural remedies
will be re-evaluated at the end of three years; however, there is no further
information available on the details of these remedies since the reasoned decision
has not been published yet. For the announcement on the conditional approval, see
https://www.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-
d3c7e82352c6e81180e500505694b4c6 (last visited January 4, 2019).

> See AEH/Migros, No. 15-29/420-117, (Turkish Competition Board, July 9, 2015).


https://www.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-d3c7e82352c6e81180e500505694b4c6
https://www.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-d3c7e82352c6e81180e500505694b4c6

70 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

Efes. In the AEH/Migros decision, the vertical effects of the proposed
transaction were thoroughly evaluated and behavioral remedies were
fully adopted as a result. In the decision, which was notable for
evaluating more than one upstream market, it was concluded that AEH
could strengthen its dominant position in the beer market by engaging in
customer restriction. In addition, the Board stated that, if AEH were to
use its control over Migros to obtain information from its competitors
who were working with Migros, the market would become transparent
and coordination risks would consequently rise. The Board ultimately
approved the merger subject to the remedies discussed below, which
would be effective for three years in order to eliminate the
anticompetitive effects of the transaction:

» Migros would continue its commercial relations with AEH’s
competitors;

» Migros would provide objective commercial conditions to the
undertakings that newly entered the beer market;

» Migros would not prevent AEH’s competitors from selling their
products in Migros stores, and also continue to provide shelf shares and
display the products offered in the beer category in Migros stores;

» AEH would not intervene in Migros’s commercial relations
with AEH’s competitors in any way (i.e., through meetings, by giving
instructions, etc.).

The Board also stated that an audit expert would be appointed in
order to track and monitor the implementation of the abovementioned
remedies. Furthermore, the Board imposed the remedies below in order
to eliminate the potential coordination risks:

» Migros, AEH and their subsidiaries would be required to keep
their organizational structures, managements and personnel separate;

» Migros, AEH and their subsidiaries would not share any
commercially sensitive information regarding their competitors with
each other under any circumstances, and in this context, the necessary
access restrictions between these organizations would also be
implemented.

The Board approved the transaction by determining that the
abovementioned remedies (which could be revised by the Board after
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three years) would be sufficient to eliminate the competition concerns
raised by the transaction. It also decided that the appointed trustee would
regularly follow up with regard to the implementation of the first three
remedies listed above and submit a report to the Board every six months,
if necessary.

2- Bekaert/Pirelli (2015)7®

This transaction concerned the acquisition by Bekaert (a Belgium-
based company that deals in steel wire transformation and coatings) of
the steel tire cord business of Pirelli, which is a tire manufacturing
company based in Milan, Italy. Pirelli’s steel tire cord business consisted
of five plants located in five different countries: China, Italy, Brazil,
Romania and Turkey (“Celikord A.S$.”). Once Bekaert acquired Pirelli’s
steel tire cord business, Pirelli would no longer be active in the steel tire
cord market and become a pure tire manufacturer. In order to carry out
the aforementioned transaction between the parties, a “Sale and Purchase
Agreement” was signed on February 27, 2014. The Board determined
that three markets would be affected by the proposed transaction, and
characterized them as follows: (i) steel tire cord — serious competitive
concerns and significantly high concentration levels, (ii) bead wire —
competitive concerns, and (iii) hose wire — not problematic.

The Board stated in the scope of its evaluation on the market for
steel tire cord, which was expected to have the highest concentration
ratio in terms of the transaction, that Bekaert’s market share in the
relevant market after the consummation of the transaction would, in fact,
give Bekaert more market power. The Board reached this conclusion
because Bekaert’s biggest competitor in this market, Bridgestone, had a
very low market share and it was highly dependent on Bekaert in terms
of supply. It was also determined that Bridgestone generally did not have
the necessary motivation or incentive to increase its sales amount,
considering that it produced steel tire cord for use in its own tire
production process. Therefore, the Board found that Bridgestone would
not be able to exert a sufficiently strong competitive pressure on Bekaert

6 See Bekaert/Pirelli, No. 15-04/52-25, (Turkish Competition Board, January 22,
2015).
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after the acquisition. In this sense, based on its evaluation of the existing
players in the steel tire cord market, the Board found that ESC Celik
Uriinleri Sanayi ve Ticaret Limited Sirketi (“ESC”) would be the only
market player capable of putting competitive pressure on the merged
entity in the post-transaction market. However, it was observed that ESC
generally operated in the spot market. Considering that steel tire cord
sales are conducted through long-term agreements, the Board ascertained
that ESC was not qualified to inflict sufficient competitive pressure on
the merged undertaking. Therefore, the Board concluded that ESC
would not be able to exert competitive pressure on Bekaert after the
transaction, due to its low market share’” and the fact that it operated
primarily in the floating spot market.

Within the scope of its evaluation on the market for bead wire, the
Board stated that, considering that the transaction parties had strong
competitors (such as Kiswire and Sumin) and in light of the parties’
market shares, it could be reasonably concluded that the parties would
not become dominant in the relevant market following the transaction.
However, since there was supply elasticity among the mentioned
products, it would be possible for Bekaert to shift its market power and
high idle capacity resulting from its dominant position in other related
product markets.

Finally, in terms of the hose wire market, which was the third and
last relevant product market that needed to be handled, the Board noted
that there had been an increase in the market shares of the parties since
2011. Moreover, Bekaert had a strong market share in the relevant
market, since Kiswire had left that market in 2013. Therefore, the Board
found that Bekaert had a significant market power in the market.

The Board ruled that the transaction subject to the notification
would provide a significant market power to the parties, based on its
analysis of the relevant structural indicators, such as market shares and
concentration ratios. Moreover, given the findings of the potential
competition assessment, it was concluded that there were serious
indications of a significant risk of the competition being restricted by the
parties as a result of their gaining dominance in the relevant market

7 The market share of ESC was redacted in the published version of the reasoned
decision.
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pursuant to the transaction. Therefore, the Board demanded the parties to
separate their agreements into two parts as (i) specifically for Turkey and
(ii) for the rest of the world. The transaction parties were able to split up
the agreements, since the manufacturer of the products and the buyers
were all based in Turkey. After the agreements were separated, the
Board approved the merger, subject to the remedies listed below:

» Execution of long-term supply agreements lasting a minimum
of 3 years with the local customers, namely Petlas, Superlas and Karlas
(i.e., the scope of the protected local customers was expanded);

» Provision of the steel cord products at competitive prices;

» No purchasing obligation: customers would be free to procure
all or a part of their steel cord requirements from third parties;

» Making available and supplying all volumes that the relevant
customer might require to meet its own production needs (i.e.,
guaranteed supply of sufficient volumes);

» Guarantees relating to product quality and service level,

» Supply period to be determined by the customers at their full
discretion;

» Customers’ option/ability to request changes to supply terms.
3- SGH/THY Opet (2014)"®

Within the scope of the transaction, the parties requested the Board
to grant an exemption to the “Field Allocation Agreement,” which
included the allocation of the right of operation of the fuel storage, sales,
and supply units at the Istanbul Sabiha Gékgen Airport (“SGH”) for five
years and which was concluded between Istanbul Sabiha Gokgen
Uluslararas1 Havalimani Yat. Yap. ve Isl. A.S. (“1SG”) and THY OPET
Havacilik Yakitlar1 A.S. (“THY OPET”). The Board concluded that this
was a concentration transaction within the meaning of Article 7 of the
Law No. 4054, and that the investigation should be conducted and

8 See SGH/THY Opet, No. 14-08/155-66, (Turkish Competition Board, February 26,
2014).
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resolved within this scope. The relevant product market was defined as
“the market for aviation fuels.”

The Board evaluated the market power of THY OPET and stated
that, when the figures (in the charts and graphs provided within the case
file) relating to the market shares of THY OPET and its competitors are
examined, it is evident that THY OPET’s market share has been rising
through the years. In addition to the high market share of THY OPET,
the Board noted that another important consideration regarding the
structure of the market is the high concentration ratio in the market. The
Board concluded that the high market share of THY OPET, the high
concentration ratio in the market, and the absence of powerful
competitors were interpreted as strong indicators that the undertaking
may be dominant in the relevant market. Moreover, THY OPET had an
indirect partnership relation with TUPRAS, which is one of the largest
suppliers of jet fuel (through its crude oil refineries) in Turkey, from the
supplier-side perspective, and had a direct partnership with Turkish
Airlines, which is the biggest airline in Turkey, from a customer-side
perspective. These relationships differentiate THY OPET from other
undertakings, as it can behave independently from the suppliers and
customers in the relevant market, unlike its competitors. The Board
concluded that the proposed transaction would restrict the competition in
the aviation fuel market; therefore, the parties were required to provide
commitments to the Board in order to ensure that the competition in the
relevant market would be preserved.

The Board set forth two main competition concerns regarding the
proposed transaction, which were as follows: (i) after the transfer
process, competitors could be prevented from accessing the fuel
facilities at SGH by THY OPET, and (ii) prices increases could be
implemented for access to these facilities. Accordingly, the remedy
package included the following commitments by the transaction parties:

» Taking the necessary actions and steps to receive the license
that would enable the merged entity to provide third parties with storage
services;

» Accepting third parties’ requests for access to storage services
in line with security of supply protocols and capacity ratios, and apply
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prices as per the Energy Market Regulatory Authority’s (“EMRA”)
tariffs;

» Meeting the requests related to taking products from
warehouses and providing access to refuel services (“under wings”
refueling);

» Committing to the prevention of discrimination among
undertakings.

The Board considered the remedy package as sufficient to
eliminate the competition concerns raised by the transaction. Within the
scope of the remedies, the merged undertaking would not be prevented
from restricting/prohibiting access to storage services by claiming that
the capacity constraints required doing so. Moreover, the Board declared
in the decision that the capacity to be opened for access would be
sufficient in the short-term for new entries, and it also evaluated that,
since the prices would be determined on the basis of the tariffs approved
by the EMRA, the transaction would not restrict competition in the
relevant market.

4- Mobil/THY Opet (2014)"

The transaction concerned the acquisition of Mobil Oil Tiirk A.S.’s
(“Mobil”) shares corresponding to 25% of the property rights over the
assets that were subject to the “Agreement Regarding the Aviation
Operations for Storage and Refueling for Aircrafts in Turkish Airports”
by THY OPET Havacilik Yakitlarnt A.S. (“THY OPET”). The Board
concluded that the proposed acquisition constituted a concentration
transaction within the meaning of Article 7 of the Law No. 4054, and
declared that the investigation should be carried out and resolved within
this scope. The relevant product market was defined as “the market for
aviation fuels.”

The Board further stated that, when the market shares of THY
OPET were analyzed, it was seen that the undertaking had a market
share of approximately 14% when it first started its business activities in

™ See Mobil/THY Opet, No. 14-24/482-213, (Turkish Competition Board, July 16,
2014).
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2010. However, THY OPET’s market share had reached 40% in 2011,
and then, in the previous two years, THY OPET had attained a market
share of 60%. The Board concluded that (i) THY OPET’s high market
share, (ii) its indirect partnership with TUPRAS and/or its direct
partnership with Turkish Airlines, (iii) the supply agreement with THY,
(iv) the high concentration ratio in the market, (v) the absence of strong
competitors in the market, and (vi) the elevated legal, administrative and
physical obstacles to entry into the market, all strengthened the creation
of the dominant position in the relevant market, and the Board found that
the transaction could strengthen the dominant position as well.
Furthermore, according to the report dated 19.02.2014 and numbered
2013-1-117/01, it had been concluded that (i) the closing of the relevant
market partially or completely to potential competitors, and (ii) the
increase in the prices in the upper/lower market, were also among the
competition concerns that could arise with respect to the transaction
subject to the notification. Finally, it was observed that the risk of
blocking access to the competitors or access to the market was
particularly prominent in the case at hand.

The transaction parties proposed the remedies listed below within
the scope of the preliminary investigation process:

» Complying with the provisions of the Association Agreement,
which had been granted an exemption by the Board’s decision dated
09.07.2008 and numbered 08-44 / 606-231;

» Providing access to the storage operations for other
undertakings;

» Providing access to product sales and wing services for other
undertakings, subject to the capacity ratios of the facilities and the
availability of equipment;

» Not discriminating between undertakings;

» Complying with the relevant regulations regarding aviation
fuels.

However, the Board did not find these proposed remedies to be
sufficient to eliminate the competition concerns and the transaction was
subsequently taken into a Phase Il review. The remedies provided by
THY OPET were not considered to be sufficient because THY OPET
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asserted that it would only provide access to third parties as long as
security of supply considerations and capacity ratios would allow it. In
scope of the Phase Il review, THY OPET offered additional remedies, as
follows:

> In case of demand from Izmir Adnan Menderes and Milas
Bodrum Airports, 1/3 of the 25% of the capacity subject to this
transaction (depending on whether or not THY OPET obtained its
license) would be open to third parties or THY OPET would consent to
opening such capacity to third parties or agree not to prevent it from
opening to third parties who are not a party to the Joint Operation
Agreement;

> In scope of the Istanbul Atatiirk ve Antalya Airports, 1/3 of the
25% of the capacity subject to this transaction (depending on whether or
not THY OPET obtained its license) would be open to third parties or
THY OPET would consent to opening such capacity to third parties or
agree not to prevent it from opening to third parties who are not a party
to the Joint Operation Agreement;

» Provide access to infrastructure services of storage and
refueling to third parties on a non-discriminatory and transparent basis,
and determine the prices for such access within the scope of the tariffs
prepared by the competent entities by taking into consideration objective
criteria.

The Board stated that the second round of proposed remedies
provided a clear and well-defined approach regarding the
implementation of the remedies proposed by THY OPET. The Board
indicated that, in the absence of the remedies, the primary competitive
concern with regard to the transaction would be its effect on increasing
the capacity of an undertaking that was already dominant in the relevant
market, while the access problems already existed at airports such as
Istanbul Atatiirk Airport, which would worsen the competitive structure
in the market. In that case, the competitive pressure on the dominant
undertaking would be further reduced, and it would become relatively
free to increase prices in the future. However, the remedies regarding the
capacity were deemed to be efficient and effective. Moreover, when the
structure to be formed as a result of the implementation of such remedies
iIs compared with the existing situation in the relevant market, it was
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observed that the storage facilities that are currently open to the use of
four partners (and which the undertaking may not be required to open to
third parties under the pretext of “capacity constraints”) would be
opened to the use of at least four other undertakings, if requested so by
third parties. Moreover, Mobil would depart from the market, but at least
one undertaking would be replaced.

In the decision, the Board also emphasized that, considering the
changes in the structure of the relevant market over the previous 4 years,
THY OPET, which was already in a dominant position in the market,
would not be able to completely exclude or avoid the possibility of
losing its dominant position after a certain period of time. Therefore, in
light of the variable and fluctuating structure of the relevant market, the
THY OPET’s request to be reviewed after 3 years following the
implementation of the remedies was deemed by the Board to provide a
sufficient monitoring mechanism. As a result, the transaction was
granted approval by the Board within the scope of the remedies
provided.

5- Lesaffre/Dosu Maya (2014)8°

In the Lesaffre/Dosu Maya decision, the Board determined that the
merged undertaking was not likely to become dominant in the yeast
market as a result of the transaction. However, the Board also concluded
that it was possible that more than one undertaking could be in a
dominant position due to the particular structure of the relevant market.
For this analysis, the Board considered and examined a variety of
factors, such as: (i) the market shares of the undertakings in the market,
(if) entry barriers, (iii) the importance of manufacturer-distributor
relations, (iv) the static structure of the market, (v) the homogeneity of
the product, (vi) the insufficiency of the buyer power, and (vii) the
rigidity of the demand elasticity.

The remedy package submitted to the Board included the
following commitments:

8 See Lesaffre/Dosu Maya, No. 14-52/903-411, (Turkish Competition Board,
December 12, 2014).
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e Divestiture of the distribution company (“2000 Gida”) and
execution of a distribution agreement with the divestment business to
ensure its viability;

e Protection of the existence, price points, independent/separate
distribution networks of the Dosu Maya brands, which would be subject
to the transaction for at least five years and expand their geography;

eRemoval of the regional exclusivity provisions that prevent
active sales from the dealership agreements and removal of the
exclusivity provisions that prevent the sales of competitor brands from
the distributor agreements;

e Implementing and conducting regular and effective competition
compliance programs for at least three years;

e Restricting Oz Maya’s and Dosu Maya’s fresh yeast brands’
prices by designating four different price ceilings;

¢ Not acquiring the Akmaya facilities.

The above remedies were deemed as sufficient by the Board for
eliminating the competitive concerns arising from the transaction. By
imposing these remedies, the Board aimed to prevent unreasonable
increases in yeast prices after the transaction (through the price ceiling
introduced within the framework of the remedies) and to increase
competition in the “low price/quality” spectrum in the geographical
markets in which Dosu Maya had not previously been active.

J- Conclusion

All competition authorities in the EU, the US and the Turkish
jurisdictions favor behavioral remedies over structural remedies due to
their straightforward and one-off nature. The guidelines set forth by
these competition authorities also support this view and consider
behavioral remedies to be suitable only in exceedingly exceptional
circumstances. Having said that, it can also be observed that the
tendency to apply behavioral remedies has slowly increased over time in
each of these jurisdictions, provided that such remedies are able to
address and resolve the relevant competition concerns that are likely to
arise from the proposed merger and that the categorization of remedies
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into “structural” and “behavioral” therefore becomes irrelevant.! In this
regard, it can be seen from the precedents discussed in this article that
each jurisdiction has confronted a recent case in which the competition
authorities ultimately accepted purely behavioral remedies [see Chiquita
Brands International/Fyffes in the EU, US v. Google Inc. & ITA
Software, Inc. in the US, and Bekaert/Pirelli in Turkey].

On the other hand, as for the US example, it could be argued that
the reversing back to the 2004 Merger Remedies Policy Guide is a
strong signal for the end of the short-term trend of behavioral remedies
that came around the time of the revised 2011 Merger Remedies Policy
Guide and competent authorities may block mergers to prevent
anticompetitive harm when purely behavioral remedies are the only
option if they strictly consider behavioral remedies as ongoing
unresolved matters in merger reviews®?,

Although the prejudice against behavioral remedies is strong
among competition authorities mainly due to the associated monitoring
requirements, the negative factors introduced by behavioral remedies can
be eliminated (or at least minimized) if a clear structure is established at
the outset of the implementation of the behavioral remedy. Further
options to avoid such negative effects have been explained and analyzed
herein under Section E.

Whether structural or behavioral, the proposed remedies must be
assessed in terms of their efficiency and effectiveness in preventing the
creation or strengthening of a dominant position and in removing the

81 G. Giirkaynak, Z. Ortag, S. Simsek, G. C. Burul, An Analysis of Remedies in
Concentrations Under Turkish Competition Law, Mondag, (December 15, 2015),
http://www.mondag.com/turkey/x/451912/Antitrust+Competition/An+Analysis+Of
+Remedies+In+Concentrations+Under+Turkish+Competition+Law#_ftn3 (last
visited January 4, 2019).

8 In scope of its speech announcing the withdrawing the 2011 Remedies Guideline, the
Assistant Attorney General Makan Delrahim makes a particular emphasis on the
need for shortening the duration of merger reviews extending to the remedies phase.
See Press Release, US DOJ, Assistant Attorney General Makan Delrahim Delivers
Remarks at the 2018 Global Antitrust Enforcement Symposium, (April 26, 2018),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-
delivers-remarks-2018-global-antitrust (last visited January 4, 2019).
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anticipated competition law problems.®® Therefore, provided that the
behavioral remedies, either as standalone solutions or in conjunction
with structural remedies, are able to sufficiently address the relevant
competition concerns, they should be taken into account by competition
authorities and given serious consideration as appropriate remedies,
since they may help to avoid disrupting one or both of the transaction
parties’ businesses and be less burdensome for the merging parties.
Moreover, with the assistance and co-operation of independent third
parties, the burdens of the monitoring requirement can be alleviated to a
great extent.

In any case, although the EU, the US, and the Turkish jurisdictions
appear to continue to prefer structural remedies, there are other
jurisdictions that have adopted different approaches favoring behavioral
remedies: for instance, according to the OECD’s Remedies in Merger
Cases,®* Austrian competition authorities mainly impose behavioral
remedies in merger control cases. Therefore, with a clear structure at the
outset, established review periods, and assistance from third parties with
respect to monitoring requirements, competition authorities may evolve
and eventually become well-equipped to accept and implement
behavioral remedies. Indeed, they might even begin to favor behavioral
remedies over structural remedies, provided that they both sufficiently
address the relevant competition concerns, depending on the merits of
the case.

However, although there may be encouraging signs of a positive
inclination toward behavioral remedies among competition authorities
(particularly toward access remedies), they are not expected to embrace
behavioral remedies to any significant degree in the near future,
especially since the relevant jurisdictions have similar merger control
regimes that continuously affect and influence each other. The mutual
reinforcement between these competition law jurisdictions makes them
slow, if not entirely reluctant, to change their tendencies in favor of
using structural remedies.

8 Lindsay, Alistair and Alison Berridge, The EU Merger Regulation: Substantive
Issues (4" ed. 2012), p. 633.

8 OECD Policy Roundtables, Remedies in Merger Cases 2011, p. 233.



82 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

Bibliography

Books

A. Jones, B. Sufrin, EU Competition Law: Text, Cases and
Materials, Fifth Edition.

K. Paas, Implications of the Smallness of an Economy for Merger
Remedies, European Competition Law Review, Vol. 27, No: XV,
(2008).

J. Faull, A. Nikpay, The EU Law of Competition, Third Edition,
Oxford University Press, New York (2014).

A. Lindsay, Alison Berridge, The EU Merger Regulation:
Substantive Issues, Fourth Edition (2012).

Periodicals and Theses

C. Bilagh, Behavioral Remedies in Mergers and Acquisitions
Restricting Competition, Competition Authority Dissertation, Ankara,
(2017).

Cases

General Electric v. Commission, No. T-210/01 ECR II-5575
(General Court, 2005)

EDP v. Commission, No. T-87/05, ECR 11-3745, (General Court,
2005)

VEBA/Degussa, No. IV/M.942 (EC, December 3, 1997)
Siemens/VA Tech, No. COMP/M.3653 of 13 July 2005

Alcatel/Finmeccanica/Alcatel Alenia Space & Telespazio, No.
COMP/M.3680 (EC, April 28, 2005)

easyJet v. Commission, No. T-177/04, ECR 11-1931(General
Court, 2006)

Newscorp/Telepiu, No. COMP/M.2876, (EC, April 2, 2003)
ENI/EnBW/GVS, No. COMP/M.2822 (EC, December 17, 2002)
New Holland, No. IV/M.1571 (EC, October 28, 1999)



Recent Decisions of the Competition Authorities Regarding Behavioral Remedies: 83
A Comparative Study of Turkey, the EU and the US

Rohm and Haas/Morton No. 1V/M.1467 (EC, April 19, 1999)
Gencor vs. Commission, No. T-102/96, ECR 11-753 (EC, 1999)
General Electric/Avio, No. COMP/M.6844 (EC, July 1, 2013)
Airbus/Safran/JV, No. COMP/M.7353 (EC, November 26, 2014)

Chiquita Brands International/Fyffes, No. COMP/M.7220 (EC,
October 3, 2014)

Kuraray/GLSV Business No. COMP/M.7115 (EC, October 3,
2014)

Commission v. Tetra Laval, No. C-12/03 P, ECR 1-987 (ECJ,
February 15, 2005)

Migros/Metro, No. 57/424-52, (Turkish Competition Board,
March 19, 1998).

Trakmak Traktor, No. 67/517-84, (Turkish Competition Board,
May 28, 1998).

Balfour Beatty, No. 00-29/307-174, (Turkish Competition Board,
August 3, 2000).

Borusan/Mannesmannrohren, No. 80/617-119, (Turkish
Competition Board, August 20, 1998).

Ugak Servisleri, No. 06-96/1225-370, (Turkish Competition
Board, December 29, 2006).

THY/DoCo, No. 06-96/1224-369, (Turkish Competition Board,
December 29, 2006).

Toros Tarim, No. 08-16/189-62, (Turkish Competition Board,
February 21, 2008).

AEH/Migros, No. 15-29/420-117, (Turkish Competition Board,
July 9, 2015).

Bekaert/Pirelli, No. 15-04/52-25, (Turkish Competition Board,
January 22, 2015).

SGH/THY Opet, No. 14-08/155-66, (Turkish Competition Board,
February 26, 2014).



84 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

Mobil/THY Opet, No. 14-24/482-213, (Turkish Competition
Board, July 16, 2014).

Lesaffre/Dosu Maya, No. 14-52/903-411, (Turkish Competition
Board, December 12, 2014).

US v. Ticketmaster Entm’t, Inc, Case 1:10-cv-00139, (D.C., July
30, 2010). https://www.justice.gov/atr/case-document/final-judgment-
180 (last visited January 4, 2019).

US v. Google Inc. & ITA Software, Inc., No. 1:11-cv-00688 (D.C.,
October 5, 2011) https://www.justice.gov/atr/case-
document/file/497636/download (last visited January 4, 2019).

Renown Health, No. C-4366 (FTC, December 30, 2012)
https://www.ftc.gov/sites/default/files/documents/cases/2012/12/120806r
enownhealthcmpt.pdf (last visited January 4, 2019).

Statutes, Legislative and Administrative Materials
Law No. 4054 on the Protection of Competition (1994).

Communiqué No. 2010/4 on Mergers and Acquisitions Requiring
the Approval of the Competition Board (2010).

Turkish Competition Authority, Guidelines on Remedies that are
Acceptable by the Turkish Competition Authority in Merger and
Acquisition Transactions (2011).

EC Council Regulation No. 139/2004 (January 20, 2004) on the
Control of Concentrations Between Undertakings, European Community
Merger Regulation.

EC Commission Regulation No. 802/2004, OJ C 267 (2008).
Sherman Act § 15 U.S.C. (1890).

Clayton Act § 4, 15 U.S.C. § 18 (1964).

Hart-Scott-Rodino Antitrust Improvements Act (1976).

DOJ, US Department of Justice, Antitrust Division Policy Guide to
Merger Remedies (2004).

FTC, Statement of the Federal Trade Commission’s Bureau of
Competition on Negotiating Merger Remedies (2003).


https://www.justice.gov/atr/case-document/final-judgment-180
https://www.justice.gov/atr/case-document/final-judgment-180
https://www.justice.gov/atr/case-document/file/497636/download
https://www.justice.gov/atr/case-document/file/497636/download
https://www.ftc.gov/sites/default/files/documents/cases/2012/12/120806renownhealthcmpt.pdf
https://www.ftc.gov/sites/default/files/documents/cases/2012/12/120806renownhealthcmpt.pdf

Recent Decisions of the Competition Authorities Regarding Behavioral Remedies: 85
A Comparative Study of Turkey, the EU and the US

FTC, Frequently Asked Questions About Merger Consent Order
Provisions https://www.ftc.gov/tips-advice/competition-guidance/guide-
antitrust-laws/mergers/merger-faq (last visited January 4, 2019)

ECN  Recommendation On  Commitment  Procedures,
http://ec.europa.eu/competition/ecn/ecn_recommendation_commitments
09122013 _en.pdf (last visited January 4, 2019).

International Competition Network (ICN) Merger Working Group,
Merger Remedies Guide (2016).

ICN Merger Working Group, Merger Remedies Review Project
report, (2005), https://www.internationalcompetitionnetwork.org/wp-
content/uploads/2018/05/MWG_RemediesReviewReport.pdf (last
visited January 4, 2019).

FTC, “Overview of FTC Actions in Health Care Services and
Products” (2018).

OECD Policy Roundtables, Remedies in Merger Cases (2011).

Internet Sources

G. Giirkaynak, Z. Ortag, S. Simsek, G. C. Burul, An Analysis Of
Remedies In Concentrations Under Turkish Competition Law, Mondaq
(December 15, 2015), http://www.mondag.com/turkey/x/451912/
Antitrust+Competition/An+Analysis+Of+Remedies+In+Concentrations
+Under+Turkish+Competition+Law#_ftn3 (last visited January 4,
2019).

United Nations Conference on Trade and Development,
Challenges in the design of a merger control regime for young and small
competition authorities, (April 26, 2017), https://unctad.org/meetings/en/
SessionalDocuments/ciclpd45_en.pdf (last visited January 4, 2019).

Press Release, US DQJ, Assistant Attorney General Makan
Delrahim Delivers Remarks at the Antitrust Division's Second
Roundtable on Competition and Deregulation, (April 26, 2018),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-
delrahim-delivers-remarks-antitrust-divisions-second (last  visited
January 4, 2019).

Press Release, Turkish Competition Authority, The in-depth
analysis for the merger of Luxottica Group S.p.A. and Essilor


https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/mergers/merger-faq
https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/mergers/merger-faq
http://ec.europa.eu/competition/ecn/ecn_recommendation_commitments_09122013_en.pdf
http://ec.europa.eu/competition/ecn/ecn_recommendation_commitments_09122013_en.pdf
https://www.internationalcompetitionnetwork.org/wp-content/uploads/2018/05/MWG_RemediesReviewReport.pdf
https://www.internationalcompetitionnetwork.org/wp-content/uploads/2018/05/MWG_RemediesReviewReport.pdf
http://www.mondaq.com/turkey/x/451912/%20Antitrust+Competition/An+Analy%1fsis+Of+Remedies+In+Concentrations+Under+Turkish+Competition+Law#_ftn3
http://www.mondaq.com/turkey/x/451912/%20Antitrust+Competition/An+Analy%1fsis+Of+Remedies+In+Concentrations+Under+Turkish+Competition+Law#_ftn3
http://www.mondaq.com/turkey/x/451912/%20Antitrust+Competition/An+Analy%1fsis+Of+Remedies+In+Concentrations+Under+Turkish+Competition+Law#_ftn3
https://unctad.org/meetings/en/%20SessionalDocuments/ciclpd45_en.pdf
https://unctad.org/meetings/en/%20SessionalDocuments/ciclpd45_en.pdf
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-antitrust-divisions-second
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-antitrust-divisions-second

86 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

International S.A., (September 2, 2018),
https://ww.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-
d3c7e82352c6e81180e500505694b4c6 (last visited January 4, 2019).

Remarks of D. Bruce Hoffman, Acting Director, Bureau of
Comepetition, Vertical Merger Enforcement at the FTC (January 10,
2018),  https:/Mmww.ftc.gov/system/files/documents/public_statements/1304
213/hoffman_vertical_merger_speech_final.pdf (last visited January 4, 2019).

https://www.ftc.gov/system/files/documents/public_statements/13
04213/hoffman_vertical_merger_speech_final.pdf (last visited January
4,2019).


https://www.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-d3c7e82352c6e81180e500505694b4c6
https://www.rekabet.gov.tr/tr/Guncel/luxottica-group-s-p-a-ile-essilor-intern-d3c7e82352c6e81180e500505694b4c6
https://www.ftc.gov/system/files/documents/public_statements/1304%20213/hoffman_vertical_merger_speech_final.pdf
https://www.ftc.gov/system/files/documents/public_statements/1304%20213/hoffman_vertical_merger_speech_final.pdf
https://www.ftc.gov/system/files/documents/public_statements/1304213/hoffman_vertical_merger_speech_final.pdf
https://www.ftc.gov/system/files/documents/public_statements/1304213/hoffman_vertical_merger_speech_final.pdf

Emerging Trend of “Fix-it-first” and “Up-front Buyer” Remedies in
Merger Control Regimes

Gonenc Giirkaynak, Esq.”

Umut Bakanogullar1™

Simru Tayfun™
I. Introduction

Along with the prohibitions against anticompetitive agreements
and abuses of market power, merger control is one of the three pillars of
competition law in many jurisdictions, including the European Union
and the United States. Such jurisdictions forbid concentrations that they
deem to pose competitive concerns.! However, in order to reach a more
beneficial outcome than an outright prohibition, competition authorities
may sometimes prefer to approve these concentrations that give rise to
competition risks by requiring and implementing appropriate remedies
for them.?

In most of these cases, the transaction parties are the ones who
actually propose the implementation of remedies in order to achieve
their ultimate aim, which is completing the proposed transaction and
realizing the envisaged concentration. Competition authorities can
approve transactions that restrict competition in a given relevant market

* Goneng Giirkaynak is the founding partner of ELIG Giirkaynak Attorneys-at-Law,
and member of faculty at Bilkent University, Faculty of Law and Bilgi University,
Faculty of Law.

" Umut Bakanogullari is an associate at ELIG Giirkaynak Attorneys-at-Law.

™ Simru Tayfun is a trainee lawyer at ELIG Giirkaynak Attorneys-at-Law.

1 Nazli Varol, Rekabeti Kisitlayici Nitelikteki Birlesmelerde Esasa Iliskin Coziimler
[Remedies Concerning the Substantial Aspects of Competition Restrictive Mergers],
REKABET KURUMU: UZMANLIK TEZLERI SERISI 101 (2010) at 3 (Tr.).

2 George Metaxas, Matthew Giles, Phil Larson & Jan McDavid, Merger Reviews in
the US and the EU: A Comparative Overview, THE ANTITRUST REVIEW OF
AMERICAS  (2006), at 57, https://www.hoganlovells.com/~/media/hogan-
lovells/pdf/public-ation/2206globalisation_pdf.pdf (last visited Dec. 14, 2018).
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if the proposed remedies are capable of completely eliminating the
competition concerns that have been identified® in all respects (e.g., the
primary competition concern identified by the relevant Turkish laws,
which is the creation or strengthening of a dominant position that would
result in a significant lessening of competition in a market for goods or
services within the whole or part of the country)* and if they can be
implemented in a short period of time.®

Choosing a suitable remedy requires a careful examination of the
relevant competitive concerns. This is because an inadequate merger
remedy will fail to achieve its declared goals and may thereby lead to the
hindering of competition in the relevant market. Besides, an inadequate
or unsuitable remedy also carries the risk of generating excessive costs
and irreversible losses both for the undertakings subject to the
transaction (in terms of depriving them of anticipated efficiency gains)
and for consumers (due to the ineffective or inadequate protection of
competition).®

Effective merger’ remedies are commonly categorized as either (i)
structural or (ii) behavioral (conduct) remedies.® Structural remedies are
defined as one-time remedies that result in a permanent change in the
structure of the relevant market. Divestment of assets and/or entities, and

3 European Commission, Commission Notice on remedies acceptable under Council
Regulation (EC) No. 139/2004 and under Commission Regulation (EC) No.
802/2004, (2008), 9-14.

4 LAw No. 4054 ON THE PROTECTION OF COMPETITION [LAW No. 4054] art. 7 (Dec.
13, 1994, No. 22140).

5 Héctor Armengod, Merger Control Procedure, COLLEGE OF EUROPE ADVANCED EU
COMPETITION LAaw (Oct. 21, 2018), https://www.lw.com/presentations/eu-merger-
control-procedures-2012.

® MENGMENG SHI, THE DIVESTITURE REMEDIES UNDER MERGER CONTROL IN THE US,

THE EU AND CHINA: A COMPARATIVE LAW AND ECONOMICS PERSPECTIVE, 178

(University of Maastricht, 2017), https://cris.maastrichtuniversity.nl/portal/

files/16627891/c5779.pdf (last visited Dec. 14, 2018).

In order to avoid repetition and ensure readability, the term “merger” will henceforth

be used to also cover “acquisitions.”

8 Shi, supra note 6, at 148; see also Turkish Competition Authority’s (“TCA”)
Guidelines on Remedies that are Acceptable in Merger and Acquisition Transactions
(Jun. 16, 2011; 11-37/792-RM (5)), 18., https://www.rekabet.gov.tr/Dosya/kilavuzlar/
birlesme-devralma-islemlerinde-rekabet-kurumunca-kabul-edilebilir-cozumlere-
iliskin-kilavuzl.pdf (last visited Dec. 13, 2018).
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termination of exclusive distribution agreements are classic examples of
such structural remedies.® Moreover, structural remedies can be imposed
either as a pre-condition for the approval of a merger (i.e., the remedy
must be achieved before the merger will be permitted), or the transaction
parties may be required to implement and realize the remedies within a
certain period of time after the approval of the concentration.® Structural
measures are often preferred by competition law enforcement authorities
because they address the grounds of the competitive harm more directly
and permanently than behavioral remedies.!

Conduct remedies, on the other hand, modify the future behavior
of the transaction parties.!? To put it another way, conduct remedies
comprise a commitment by the transaction parties not to act in a certain
manner in the post-merger market. Since conduct remedies involve
ongoing long-term oversight and reporting obligations (i.e., post-merger
obligations), they are not usually favored by competition enforcement
authorities. Examples of conduct/behavioral remedies include: (i) open
licensing schemes, (ii) requirements to grant access to products on equal
terms, (iii) provision of access to certain facilities or services under pre-
defined conditions, (iv) firewall provisions, and (v) transparency
provisions.!3 1

Generally, a merger remedy should be capable of and targeted at
removing competition concerns and preserving competition in the

% A Practice Note on EU Merger Remedies, THOMSON REUTERS, https://uk.practic-
allaw.thomsonreuters.com/5-422-4975?transitionType=Default&context
Data=(sc.Default) &firstPage=true&comp=pluk (last visited Feb. 4, 2019).

0 The Organization for Economic Co-operation and Development [OECD] -
Directorate for Financial and Enterprise Affairs Competition Committee, Working
Party No. 3 on Co-operation and Enforcement DAF/COMP/WP3/WD(2011)58,
PoLicY ROUNDTABLES: REMEDIES IN MERGER CAses (Jul. 30, 2012), at 11,
http://www.oecd.org/daf/competition/RemediesinMergerCases2011.pdf (last visited
Oct. 24, 2018); see also TCA, supra note 8, 18.

11 METAXAS ET AL., supra note 2, at 58.

12 In’l Competition Network [ICN], Merger Remedies Guide (2016), at 8, http://www.
internationalcompetitionnetwork.org/uploads/library/doc1082.pdf (last visited Oct.
21, 2018); see also TCA, supra note 8, 19.

13 See EU Merger Remedies, supra note 9, at 4.

14 Shi, supra note 6, at 148.
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relevant market to the pre-merger extent.'® Protecting or favoring certain
individual competitors should not be an outcome that is aimed for or
expected from a proposed remedy. As the Supreme Court has said,
restoring competition is the “key to the whole question of an antitrust
remedy”.'® Moreover, the proposed remedies should be able to address
and eliminate competition concerns while incurring costs at the lowest
possible level.t’

Furthermore, the suitability of a merger remedy will also depend
on its enforceability. In other words, a merger remedy will only fulfill its
proper function when it can be implemented and carried out effectively
within a short period of time.8

An efficient merger remedy must also preserve the efficiency gains
that the parties hope to achieve from their planned concentration. And
lastly, transaction parties or enforcement authorities should choose a
remedy that they deem most likely to preserve competition in the
relevant market (i.e., that protects competition with the most certainty).
This final criterion demonstrates the importance of employing remedy
enforcement methods that reduce potential failure risks. In the case of
merger divestitures, fix-it-first (“FIF”) and up-front buyer (“UFB”)
options are generally considered as the two methods that increase the
ability of a proposed remedy to achieve the goal of preserving
competition with the utmost certainty.®

In 2017, the US Federal Trade Commission (“FTC”) released a
report analyzing the effectiveness of its merger remedy decisions? in
earlier investigations. This report confirms and illustrates the FTC’s
preference for structural remedies, such as divestiture, over conduct
remedies requiring post-merger obligations and regulatory supervision.

151d., at 138.

16 United States v. E.I. du Pont de Nemours & Co., 366 US 316, 326 (1961).

17 Shi, supra note 6, at 179.

181d., at 180.

19 US DEP’T OF JUSTICE ANTITRUST DIVISION [D0J], ANTITRUST DIVISION PoLICY
GUIDE TO MERGER REMEDIES (Jun. 2011), at 2-3, https://www.justice.gov/
sites/default/files/atr/legacy/2011/06/17/272350.pdf (last visited Dec. 13, 2018); see
also Shi, supra note 6, at 179-180.

20 FEDERAL TRADE COMMISSION [FTC], THE FTC’s MERGER REMEDIES 2006-2012: A
REPORT OF THE BUREAUS OF COMPETITION AND ECONOMICS, (Jan. 2017).
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On that note, it could be argued that FIF and UFB remedies, which make
it possible to alleviate competitive concerns prior to the consummation
of the proposed transaction, or even before the competition authorities’
approval decisions, constitute even more effective options for achieving
the well-established purpose of merger remedies (i.e., preserving
competition at the pre-merger level) with certainty.

A standard structural remedy consists of commitments made by
the transaction parties, which the parties will carry out in a prescribed
time period following the conditional clearance decision granted by the
competition authorities. Under a standard structural remedy procedure,
the transaction parties will be obliged to consummate the transaction
immediately after receiving approval from the competition authorities.
Unlike this standard approach, FIF and UFB remedies require the
transaction parties to suspend the consummation of the transaction in
question until they have first entered into binding agreements with third
parties to put the (approved) remedy into effect.? Competition
authorities regard this approach (i.e., using FIF and UFB remedies) as
advantageous and view it as reducing the risks of potential harm to
competition before the proposed remedies are carried out, whereas
transaction parties regard FIF remedies favorably as reducing the
potential risk of being forced to divest their business(es) in a fire sale.?
Merger parties should have a similar perspective on UFB remedies, as
they do not pose the risk of a fire sale either.

FIF and UFB remedies are usually preferred by competition
enforcement authorities in cases where it would be difficult to find a
suitable purchaser (or reach an agreement with one) for the acquisition
of the business(es) subject to the proposed divestment. This situation is
likely to occur when there are only a few buyers who can meet the
criteria for suitability, such as the likeliness of the ensuing divestiture to
eliminate the identified competition concerns.?®

21 Dominic Long, Catherine Wylie & David Weaver, Rising tide of ‘Fix-it-first’ and
‘Up-front Buyer’ remedies in EU and UK Merger Cases 3 (Competition Policy
International, 2016), https://www.competitionpolicyinternational.com/wp-content/
uploads/2016/10/Europe-Column-October-Full.pdf (last visited Nov. 16, 2018).

22 1hid.

23 See EU Merger Remedies, supra note 9, at 6-7.
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The Department of Justice’s Antitrust Division (“DoJ”), the
European Commission (“Commission”) and the FTC all employ FIF and
UFB solutions in their enforcement regimes, but they do not share
absolutely common understandings and definitions for these remedies.?*
While their interpretations or implementation of these remedies may not
be identical, one cannot doubt that the main objective of these agencies
is the same, namely to ensure that the remedies they approve are
effective in preserving the competition in the relevant markets.?® 2
Accordingly, there is an emerging trend of utilizing FIF and UFB
remedies in order to ensure that the precautions that are necessary to
protect the competition are implemented prior to the realization of
proposed transactions.

This article aims to provide valuable insights regarding this
specific type of remedy enforcement, which we will endeavor to achieve
by: (i) comparing the FIF and UFB remedy enforcement systems that are
used by different jurisdictions and competition authorities by presenting
and evaluating their regulations and precedents, and thereby (ii)
analyzing the advantages and drawbacks of FIF and UFB remedies, as
well as the suitable conditions for implementing such measures. This
article will also briefly touch on the issues surrounding the potential
implementation of FIF and UFB remedies within the Turkish
jurisdiction.

I1. What are “Fix-it-first” and “Up-front Buyer” remedies?
1. Merger Control in the United States

In the United States (“US”), there are two distinct competition
authorities that conduct merger control reviews, namely the FTC and the

24 ALISTAIR LINDSAY AND ALISON BERRIDGE, THE EU MERGER REGULATION:
SUBSTANTIVE ISSUES (Sweet & Maxwell, 4" ed. 2012), at 721; see also EC, supra
note 3, 50.

%5 EC, supra note 3, 15.

% Patricia Brink, Daniel Ducore, Johannes Luebling and Anne Newton McFadden, A
Visitor’s Guide to Navigating US/EU Merger Remedies, COMPETITION LAW
INTERNATIONAL, 12/1, 85
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DoJ.?” Pursuant to Section 7(a) of the Clayton Act, the direct or indirect
acquisition of any voting securities or assets of any other person can
only be consummated after notifying the transaction to the FTC and the
DoJ. In October 2004, the DoJ published the “Antitrust Division Policy
Guide to Merger Remedies”?® (“Guide to Merger Remedies — 2004”),%°
%0 which was intended to provide the Antitrust Division attorneys and
economists with an operational framework for fashioning and
implementing appropriate relief methods (short of a full-stop injunction)
in merger cases.! Furthermore, in January 2012, the FTC published the
revised ‘“Negotiating Merger Remedies — Statement of Bureau of
Competition of the Federal Trade Commission” (“Merger Remedies
Statement”), which similarly provides guidance for those negotiating a
settlement in a merger case.

2715 U.S.C. § 18a (2018); 15 U.S.C. § 4 (2018).
28 US DoJ, supra note 19

2 US DEP’T OF JUSTICE ANTITRUST DIVISION [DoJ], ANTITRUST DIVISION PoLICY
GUIDE TO MERGER REMEDIES (Oct. 2004), https://www.justice.gov/sites/
default/files/atr/legacy/2011/06/16/205108.pdf (last visited Dec. 13, 2018).

30 In June 2011, the DoJ published an updated version of the Antitrust Division Policy
Guide to Merger Remedies (“Guide to Merger Remedies — 2011” or “Guides to
Merger Remedies” when combined with the “Guide to Merger Remedies — 2004”),
which was superseded on September 25, 2018. The Antitrust Division Policy Guide
to Merger Remedies, published in 2004, came back into effect on the same date.
Makan Delrahim, Assistant Attorney General Antitrust Division, stated that
“Withdrawing the 2011 Remedies Guide: We are also taking a close look at our
remedies policy. Negotiating remedies to anticompetitive mergers often adds
significant time to the merger review, and our commitment to shortening the
duration of merger reviews extends to the remedies phase. While our review is
underway, I want to be transparent with the bar about what the Division’s practices
will be. To that end, today, | announce the withdrawal of the 2011 Policy Guide to
Merger Remedies. The 2004 Policy Guide to Merger Remedies will be in effect until
we release an updated policy.” See also Makan Delrahim, Assistant Attorney
General Antitrust Division US DoJ, Remarks as Prepared for the 2018 Global
Antitrust Enforcement Symposium: It Takes Two: Modernizing the Merger Review
Process, (Sep. 25, 2018), at 11-12.

31 US DoJ, supra note 29, at 1.

% FTC, MERGER REMEDIES STATEMENT, at 1: https://www.ftc.gov/system/files/
attachments/negotiating-merger-remedies/merger-remediesstmt.pdf (last visited Dec.
14, 2018).


https://www.justice.gov/sites/%20default/files/atr/legacy/2011/06/16/205108.pdf
https://www.justice.gov/sites/%20default/files/atr/legacy/2011/06/16/205108.pdf
https://www.ftc.gov/system/files/%20attachments/negotiating-merger-remedies/merger-remediesstmt.pdf
https://www.ftc.gov/system/files/%20attachments/negotiating-merger-remedies/merger-remediesstmt.pdf
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When evaluated together, the Guides to Merger Remedies®® and
the Merger Remedies Statement provide insights regarding the methods
and purposes of enforcing merger remedies for notified transactions that
are deemed to present anticompetitive concerns. The DoJ emphasizes the
effectiveness and importance of the proper implementation of merger
remedies.® Accordingly, proper implementation can only be achieved
by considering various practical aspects of a merger remedy, such as its
timing and the crucial steps that must be taken to ensure that the remedy
will sustain competition in the post-merger environment. Particularly for
divestment remedies, the Guide to Merger Remedies — 2004 applies
three different tests on the proposed purchasers®® and requires
divestment assets to include incentives for increasing the possibility of
the purchaser acting as an effective and long-term competitor.®®
Although the Guide to Merger Remedies states that the DoJ must
approve any proposed purchaser, it subsequently provides other
requirements as well, stating that: (i) the divestiture must not cause
competitive harm by itself, (ii) the DoJ must be certain that the
purchaser has the necessary incentive to use the divestiture assets to
compete in the relevant market, and (iii) the purchaser possesses
sufficient acumen, experience and financial capability to compete
effectively in the relevant market.3” However, for the reasons explained
below, in certain cases, the parties may seek to implement a pre-
consummation FIF® remedy that may remove the Dol’s competitive
concerns without requiring the DoJ to bring a lawsuit. In addition,
transaction parties also propose UFB remedies before the DoJ, whereas
the Guide to Merger Remedies — 2004, the current effective guidelines
which have superseded the 2011 version since September 2018, does not
include any insights regarding UFB remedies.

3 In order to avoid repetition and ensure readability, the DoJ’s “Guide to Merger
Remedies — 2004” and its “Guide to Merger Remedies — 2011 will henceforth be
referred to jointly as the “Guides to Merger Remedies.”

34 US DoJ, supra note 29, at 2; see also US DoJ, supra note 19, at 21.
% d., at 31.

% 1d., at 9-10.

371d., at 31-32.

38 1d., at 26-27; see also US DoJ, supra note 19, at 22.
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Also, the FTC’s Merger Remedies Statement addresses potential
divestment remedies. Accordingly, the FTC requires transaction parties
to propose a competitively and financially viable party as the acceptable
buyer. In other words, the FTC seeks a proposed buyer who will be
capable of maintaining and restoring competition in the relevant market
after acquiring the divested assets. Therefore, a proposed buyer will be
evaluated as to whether it possesses: (i) the financial capability*® and
economic incentives to acquire and operate the divested assets, and (ii)
the competitive ability to maintain or restore competition in the relevant
market.* In addition, under certain circumstances discussed below, the
FTC’s Merger Remedies Statement allows notifying parties to propose a
UFB* for a specific package of divestiture assets to the FTC’s discretion.

In this respect, it is the transaction parties who are obliged to
demonstrate that the buyer is satisfactory within their proposed
remedies. Within the context of the FTC’s review process, settlements
that are reached with the notifying parties constitute an “order,” if such
settlements are agreed upon by the parties and approved and issued by a
vote of the FTC Commissioners. On the other hand, settlements at the
DoJ take the form of a proposed final judgement, which describes in
detail the divestiture and/or other relief measures agreed upon by the
transaction parties and the DoJ.*2

Due to the risks and concerns discussed below, the FTC and the
DoJ may prefer to implement FIF and/or UFB remedies, especially if
they believe that the parties will not be able to easily find a suitable
purchaser for divestiture remedies. Accordingly, the implementation of
FIF and UFB remedies within the US jurisdiction is carried out as
follows:

% The proposed buyer’s financial condition should be thoroughly scrutinized by
reviewing its financial statements, such as balance sheets and other financial data, in
order to determine whether it possesses the necessary financial resources. See US
FTC, supra note 32, at 10.

40 US FTC, supra note 32, at 10; see also Brink et al., supra note 26, at 87.
41 US DoJ, supra note 19, at 23; see also US FTC, supra note 32, at 7.
42 Brink et al., supra note 26, at 87.
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1.1. Fix-it-First Remedies in the US

The DolJ defines a FIF remedy as “a structural solution
implemented by the parties that the Division accepts before a merger is
consummated.”*® 4 It also adds, for clarification purposes, that a
unilateral restructuring of the proposed transaction by the concerned
parties will not be deemed or accepted as a FIF remedy.* The merging
undertakings are always free to identify an acceptable purchaser in a FIF
solution prior to the review(s) of the DoJ.*®

With respect to the timing of the enforcement of FIF remedies, one
can deduce from the FIF section of the Guides to Merger Remedies that
the remedy should be implemented with a binding agreement prior to the
consummation of the transaction. This interpretation is based on the
DoJ’s declaration that “a fix-it-first remedy is unacceptable if the remedy
must be monitored.” In other words, the DoJ’s clearance decision with
a FIF remedy should constitute a final decision both for the remedy itself
and for the approval of the transaction. In this respect, the transaction
parties need the Dol’s consent decree to fulfill any ongoing, long-term
oversight obligations. Therefore, a FIF remedy would be unacceptable if
the merged firm would be required to provide the purchaser with a
necessary input pursuant to a supply agreement as part of the “fix.”*® On
a related note, the Guides to Merger Remedies also provide that the
implementation of a FIF remedy is subject to the transaction parties’
request.*®

In light of the factors discussed above and the characteristics of
such remedies, the FIF remedies implemented by the DoJ aim to

4 US DoJ, supra note 29, at 26.

4 US DoJ, supra note 19, at 22.

4 Ibid. See also footnote 36 in US DoJ, supra note 29: “The parties may always
unilaterally decide to restructure their transaction to eliminate any potential
competitive harm. While this may obviate the need for the Division to further
investigate the transaction, it is not considered a fix-it-first remedy for the purposes
of this Guide since the Division did not “accept” the fix.”

4 US DoJ, supra note 29, at 30.

471d., at 28; see also US DoJ, supra note 19, at 22.

4 US DoJ, supra note 29, at 28.

49 1d., at 26; see also US DoJ, supra note 19, at 22.
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preserve competition in the relevant market more immediately and
effectively than could be achieved through a DoJ decree, and thereby
seek to ensure that the DoJ uses its resources more efficiently. However,
if the competitive harm projected from a notified transaction requires
remedial provisions that entail continuing, post-consummation
obligations, the DoJ may reject the implementation of the proposed FIF
remedy.>® To that end, the DoJ’s purpose and grounds for implementing
FIF remedies in certain cases can be summarized as follows: (i) FIF
remedies are required for preserving competition more effectively in
terms of timing, and (ii) the case does not require post-consummation
obligations for ensuring the future preservation of competition.

On the other hand, the FTC does not include any references to FIF
solutions in its Merger Remedies Statement. In fact, it can be reasonably
argued that FIF remedies are rarely implemented, particularly by the
FTC. This is due to the FTC’s structure; namely, the proposed order of
the FTC staff, which is mostly finalized through the remedy proposals
offered by the notifying parties and subsequent negotiations between the
FTC staff and the undertakings, is not binding for the decision-making
commissioners. Indeed, there was a recent case® in which the FTC
found the up-front divestiture package (i.e., divesting four different
cigarette brands to a competitor) to be insufficient to eliminate potential
competition concerns in the relevant market, and imposed additional
post-merger remedies through a consent order. Accordingly, even if the
transaction parties prefer to adjust their proposed merger and the FTC
staff includes the adjustment in their proposed order, there is no
guarantee that this proposed solution will be accepted or implemented by
the FTC’s final order.? For that reason, although it may seem as if
undertakings can, in practice, implement FIF remedies within the FTC’s
merger control reviews by carrying out the agreed-upon divestments in

50 OECD - Directorate for Financial and Enterprise Affairs Competition Committee,
Working Party No. 3 on Co-operation and Enforcement DAF/COMP/WP3/
WD(2011)58, REMEDIES IN MERGER CASES (THE UNITED STATES OF AMERICA’S
SUBMISSION) 27, https://www.ftc.gov/sites/default/files/ attachments/us-submis-
sions-oecd-and-other-international-competition-fora/1106usremediesmergers.pdf
(last visited Dec. 4, 2018).

51 Reynolds American Inc./Lorillard Inc., FTC File No. 141 0168, Docket No. C-4533.
52 Brink et al., supra note 26, at 93.


https://www.ftc.gov/sites/default/files/%20attachments/us-submis-sions-oecd-and-other-international-competition-fora/1106usremediesmergers.pdf
https://www.ftc.gov/sites/default/files/%20attachments/us-submis-sions-oecd-and-other-international-competition-fora/1106usremediesmergers.pdf
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the proposed order, the possibility that the FTC may ultimately decide to
require additional remedies prevents the remedy mechanism from being
considered as a genuine “FIF remedy.” However, there have been some
cases in which the transaction parties have unilaterally divested certain
assets in an acceptable manner, so that the FTC eventually decided that
no further remedies were required. In such cases, a FIF-type remedy was
implemented indirectly and the FTC did not render a formal order.

Conversely, the DoJ includes FIF solutions in its Guides to Merger
Remedies and utilizes such FIF remedies in the context of merger
divestitures. The DoJ favors FIF remedies for the following reasons: (i)
they allow the transaction parties to remove or mitigate competitive
concerns before the merger is consummated, which eliminates the need
to launch a case, (ii) they enable the Division to use its resources more
efficiently, and (iii) they avoid costs that would be incurred by society at
large.>® 5 55 Moreover, the DoJ takes the view that FIF remedies grant a
greater degree of flexibility to the transaction parties in fashioning and
shaping their divestiture plans. > %7

Pursuant to the Guides to Merger Remedies, the DoJ must be
satisfied that the proposed FIF remedy will effectively preserve
competition after the concentration is realized.® Indeed, for any
proposed merger, the DoJ can only decide that it will not file a case
when it is satisfied in this regard. In this context, “an acceptable FIF
remedy contains no less substantive relief than would be sought if a case
were filed.”®® 0 For that reason, the transaction parties must submit an
agreement concerning their FIF remedy, and the agreement should (i)
specify the assets to be sold, (ii) declare that the DoJ will be notified
when the divestiture assets are sold, and (iii) confirm that the agreement

53 Jessica C. Strock, Setting the Terms of a Break-Up: The Convergence of Federal
Merger Remedy Policies, 53/6 WILLIAM. & MARY L. Rev. 2147 (2012),
http://scholarship.law.wm.edu/wmlr/vol53/iss6/7 (last visited Nov. 9, 2018).

54 US DoJ, supra note 29, at 27.

%5 US DoJ, supra note 19, at 22.

% See Shi, supra note 6, at 138-139.

57 US DoJ, supra note 29, at 27; see also US DoJ, supra note 19, at 22.
%8 US DoJ, supra note 29, at 27; see also US DoJ, supra note 19, at 22.
¥ 1d., at 22-23.

60 US DoJ, supra note 29, at 27.
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constitutes the entire understanding with the DoJ concerning the
divested assets.®!

To sum up, the FIF remedy option is defined as a merger control
remedy under the DolJ’s Guides to Merger Remedies, and therefore,
considered to be subject to its enforcement principles and procedures.
However, it remains unclear from the Merger Remedies Statement
whether undertakings can implement FIF remedies for the FTC’s merger
control reviews (genuinely, as defined under other competition
authorities’ guidelines), in order to eliminate competition law concerns
prior to the rendering of the FTC’s final order.

1.2. Up-front Buyer Remedies in the US

As mentioned earlier (in footnote 29), the DoJ has superseded the
“Guide to Merger Remedies — 2011” and it has decided that the “Guide
to Merger Remedies — 2004” will be in effect until a new guide is
adopted. On that note, it should be noted that the Guide to Merger
Remedies — 2004 does not contain any content on or cover UFB
remedies. Therefore, for the purposes of this article, the DoJ’s approach
to UFB remedies is provided below, as per the Guide to Merger
Remedies — 2011.

The DoJ classifies UFB remedies as falling under the rubric of
“post-consummation sale remedies.”®? Transaction parties may prefer to
offer the divestiture of a specific package of assets to a designated
purchaser prior to the DolJ’s decision on the proposed transaction in
order to alleviate the DolJ’s concerns regarding the protection of
competition in the post-merger relevant market. Accordingly, the DoJ
will grant a consent decree if it decides to approve the proposed UFB
remedy and accept it as a divestiture that will effectively preserve
competition in the relevant market.

According to the DoJ, UFB remedies are considered to provide
benefits for both the merging parties and the DoJ itself. That is to say,
the transaction parties benefit from the brief divestiture process, since

61 US DoJ, supra note 19, at 23.
62 |bid.
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the UFB remedy offers certainty about the divestiture transaction,
whereas the DoJ (i) benefits from avoiding the costs that might have
been incurred in a lengthy investigation and the costs of monitoring the
post-consummation sales process, and thereby (ii) ensures that the
divestiture will be effective in preserving competition in the relevant
market.%® Also, pursuant to the DoJ’s practice, a UFB consent decree
should include an alternative relief proposal, in case the pre-approved
purchaser decides to cancel the deal and back out of the agreement.®* On
that front, it can be plausibly argued that UFB remedies do not strictly
provide certainty for either the transaction parties or the DoJ; there still
remains the possibility that the pre-approved buyer could terminate the
divestment agreement and the divestiture assets might thereby have to be
sold in a fire sale. Such cases may potentially incur additional costs and
necessitate an increased workload in order to appoint a divestiture
trustee and monitor whether the divestment has been implemented
properly.®®

On the other hand, the FTC describes UFB remedies as a
mechanism in which “the parties must identify an acceptable buyer and
then negotiate, finalize, and execute the purchase agreement and all
ancillary agreements with that buyer before staff forwards the proposed
order to the Commission.””®® The FTC usually requires a UFB remedy in
cases where the parties “seek to divest assets comprising less than an
autonomous, on-going business or if the to-be-divested assets are
susceptible to deterioration pending divestiture.”®” More concretely, if
the transaction parties propose to divest a relatively limited number of
assets, the staff (i.e., case handlers) will be more likely to consider
proposing a UFB remedy. The FTC’s consent orders generally require
the parties to divest the designated assets to the approved up-front buyer
within a short time frame following the order.%®

83 Ibid.

6 1d., at 23-24.

5 1d., at 26.

8 US FTC, supra note 32, at 7.
67 Ibid.

% |bid.
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With respect to the identity of the specific purchaser, regardless of
whether it is an up-front or post-order buyer, the FTC seeks to determine
and ensure that the buyer “has (i) the financial capability and incentives
to acquire and operate the assets, and (ii) the competitive ability to
maintain or restore competition in the market.””%

An order that specifies an up-front buyer will typically require that
the parties divest the designated assets to the up-front buyer swiftly and
in compliance with the divestment agreement, which will be attached to
the order. In the event that the transaction parties fail or neglect to divest
the assets to the approved buyer in a timely fashion (or in the specified
time frame), the FTC may appoint a trustee to oversee the divestiture
process for the assets in question. On that note, the FTC may also choose
to expand or replace the assets to be divested with “crown jewel” assets
that are deemed suitable to be “more readily divested.”’® In contrast, the
Dol explicitly disfavors the implementation of crown jewel provisions,’
which concern an undertaking’s most valuable or attractive assets, as it
deems just provisions to be an acknowledgement of the fact that the
proposed remedy is less effective than it should be. The DoJ also
considers the fact that crown jewel provisions incentivize purchasers to
delay the divestment in order to potentially benefit from them.

In order to reduce the failure risk of the implementation of a UFB
remedy (and to eliminate it entirely, if possible), the FTC also requires
the transaction parties to obtain the necessary third-party consents before
recommending the proposed UFB divestiture to the Commission, which
is the decision-making body of the FTC. Examples of such third-party
consents, whose lack may cause the divestment transactions to be
blocked, include the following: (i) landlord/tenant consent, (ii) customer
consent due to a customer agreement, and (iii) licensor consent. The
FTC’s practice aims to propose a ready package of divestments to the
Commission, whose implementation will not face any legal barriers or
impediments following the Commission’s final order.”? Nevertheless, in
cases where the Commission deems it necessary, it may amend the

8 1d., at 10.

01d., at 7, 21.

1 US DoJ, supra note 29, at 36-37.
21d., at 10.
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proposed UFB remedy package, as it did in the Reynolds American
Inc./Lorillard Inc. case. In that case, the parties initially proposed to
divest four of Reynolds American Inc.’s cigarette brands to a UFB,
namely Imperial Tobacco Group (“Imperial”), whereas the FTC
additionally required the divestment of Lorillard Inc.’s manufacturing
facilities in Greensboro, North Carolina, and thereby provided Imperial
with the opportunity to hire most of the existing management, staff and
sales force of Lorillard Inc. The FTC’s order also required Reynolds
American and Lorillard to provide Imperial with retail shelf space for a
short period of time and to provide other operational support during the
transition. Finally, the FTC’s order also appointed a monitor to oversee
the divestiture process.”® Against this background, the decision also
constitutes an important precedent, establishing that the FTC may (i)
approve the proposed UFB remedies by amending them, (ii) nonetheless
prefer to monitor the implementation of UFB remedies, and (iii)
combine behavioral remedies with UFB remedies.

In general, the FTC primarily requires UFB remedies in two main
circumstances: (i) when the risk of failing to find a suitable purchaser is
high, and (ii) when there are concerns regarding the viability of the
assets to be divested. For that reason, the FTC frequently seeks UFB
remedies with respect to transactions concerning pharmaceutical
products, as there would be a limited number of pharmaceuticals
manufacturers who do not have overlapping products with the
transaction parties, and who could therefore potentially purchase the
divestiture. The FTC’s increasing tendency toward seeking UFB
remedies also applies to products in the food retailing market, since the
relevant assets are prone to customer losses during the divestiture
period.” Moreover, in order to ensure the competitiveness of the assets
to be divested, the FTC may also seek to impose additional obligations
to be undertaken by the transaction parties. As discussed below in the
context of the Anheuser-Busch InBev SA/NV (“ABI”) decision,” such

8 FTC, FTC APPROVES FINAL ORDER PRESERVING COMPETITION IN US MARKET FOR
CIGARETTES, https://www.ftc.gov/news-events/press-releases/2015/07/ftc-approves-
final-order-preserving-competition-us-market (last visited Dec. 5, 2018).

4 See OECD - Directorate for Financial and Enterprise Affairs Competition
Committee, supra note 50, 28.

S United States v. Anheuser-Busch InBev SA/NV and Grupo Modelo S.A.B. de C.V.,
D.D.C. Civil Action No. 13-127 (2013)
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additional remedies can be implemented through a variety of methods.
The FTC’s Merger Remedies Statement provides examples of such
additional orders, including: (i) transitional assistance, (ii) assurance of
supply of a product until the buyer can manufacture or obtain that
product itself, (iii) technical assistance with regard to divested patents,
technology and know-how, and (iv) persuasion of customers to switch
their purchases to the buyer of the divestment.’®

In summary, UFB remedies are required more frequently than FIF
remedies by the FTC and the DoJ in merger control reviews, and they
are particularly essential in cases where (i) the transaction parties
propose a divestiture of assets that do not constitute a stand-alone
business, (ii) the FTC or the DoJ is uncertain that the divested business
will remain competitive, (iii) there is a possibility/risk of competitive
harm during the search for a divestiture buyer, or (iv) there is a
possibility/risk that the proposed divestiture may not be attractive to or
draw the attention of potential suitable purchasers.”’

1.2.1.Cases Involving Up-front Buyer Remedies in the US

Examining the decisional practices of the FTC and the DoJ, we
observe that they have required identified up-front buyers in numerous
cases. The Anheuser-Busch InBev decision’ is a prime example of a
case in which the DoJ compelled a UFB remedy. In that case, Anheuser-
Busch InBev (“4BI”)" sought to acquire the remaining shares of Grupo
Modelo S.A.B de C.V. (“Modelo”) that it did not already own. Prior to
the envisaged concentration, there were two leading competitors in the

6 US FTC, supra note 32, at 15-16.
7 Brink et al., supra note 26, at 88.
8 D.D.C, supra note 75.

" ABI is a corporation organized and existing under the laws of Belgium, with its
headquarters in Leuven, Belgium. ABI brews and markets more beer sold in the US
than any other firm, with a 39 percent market share nationally. Furthermore, ABI
owns and operates 125 breweries worldwide, including 12 in the US. It owns more
than 200 different beer brands, including Bud Light—the best-selling brand in the
US—and other popular brands, such as Budweiser, Busch, Michelob, Natural Light,
Stella Artois, Goose Island and Beck’s. According to the case, ABI was the largest
beer producer in the US market at the time.
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US beer market (i.e., ABI and Modelo), and ABI owned a substantial
stake in Modelo. In that case, Bill Bear, the Assistant Attorney General
in charge of the DoJ’s Antitrust Division at the time, stated that “the
companies’ proposed merger would have reduced those two competitors
to one, ABI. The proposed settlement will create an independent, fully
integrated and economically viable competitor to ABIL.8 Within the
scope of the contemplated transaction, as originally proposed,
competition would be substantially reduced in the US beer market. On
that note, the DoJ alleged that the proposed transaction would result in
consumers paying more for beer and that it would limit innovation in the
beer market. Accordingly, in its final judgement, the DoJ required the
transaction parties to divest certain assets to an identified purchaser,
Constellation Brands, Inc. (“Constellation”), or to an alternative
purchaser if, for some reason, the transaction with Constellation could
not be completed. Therefore, the DoJ stated in its final judgement that
the parties would be required “upon the later of (i) the completion of the
Transaction or (ii) ninety (90) calendar days after the filing of this
proposed Final Judgement, to divest the Divestiture Assets in a manner
consistent with this proposed Final Judgement to an Acquirer
acceptable to the United States in its sole discretion.”®* Accordingly,
Constellation acquired Modelo’s entire US business, including (i) its
perpetual and exclusive licenses of the Modelo brand beers for
distribution and sale in the US, (ii) its newest, most technologically
advanced brewery (i.e., the Piedras Negras Brewery in northern
Mexico), and (iii) its interest in Crown Imports LLC® and other assets,
rights and interests necessary to ensure that Constellation would be able
to compete in the US beer market using the Modelo-brand beers. In
order to ensure that Constellation could become a fully independent
competitor to ABI, the DoJ also required (i) Constellation to make a
number of improvements to the divested brewery (i.e., Piedras Negras),
and (ii) ABI to provide interim supply and transition services to

8 US DEP’T OF JUSTICE, JUSTICE DEPARTMENT REACHES SETTLEMENT WITH
ANHEUSER-BUSCH INBEV AND GRUPO MODELO IN BEER CASE (Apr. 19, 2013),
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-anheuser-
busch-inbev-and-grupo-modelo-beer-case (last visited Nov. 16, 2018).

81 See D.C.C., supra note 75, Section IV, paragraph B of the Final Judgement.

82 Crown is the joint venture that was established by Modelo and Constellation to
import, market and sell certain Modelo beers in the US market.


https://www.justice.gov/opa/pr/justice-department-reaches-settlement-anheuser-busch-inbev-and-grupo-modelo-beer-case
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-anheuser-busch-inbev-and-grupo-modelo-beer-case
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Constellation (or to another alternative buyer) during the expansion of
the brewery. These DoJ requirements were aimed at enhancing
Constellation’s ability to compete with the combined firm in the post-
merger market environment.®

In its Johnson&Johnson/Synthes decision, & the FTC required
Johnson & Johnson (“J&J”) to sell its system for the surgical treatment
of serious wrist fractures before approving the proposed merger. The
FTC compelled this sale in order to alleviate the potential competitive
concerns that would arise from J&J’s proposed acquisition of Synthes,
Inc. (“Synthes™),% which would allegedly reduce competition in the
market for the relevant treatment systems, since J&J and Synthes
together would possess more than 70% of the US market share for wrist
fracture treatment systems. The FTC required J&J to divest its distal
radius plate business, along with the rest of its product line for treating
traumatic injuries, to a suitable buyer within 10 days after the
consummation of the transaction, and J&J selected Biomet, Inc.
(“Biomet”) as the suitable buyer of its assets. According to the FTC’s
complaint, J&J’s proposed acquisition of Synthes would harm
competition in the US market for volar distal radius plating systems,
which are internal devices surgically implanted on the underside of the
wrist to achieve proper alignment of the radius bone following a wrist
fracture. The FTC’s complaint also alleged that the US market for volar
distal radius plating systems was highly concentrated.® Biomet had only
a negligible presence in the markets for volar distal radius plating or
trauma products, and was therefore well positioned to replace the
competition that would have been eliminated as a result of the proposed
acquisition.

8 Brink et al., supra note 26, at 89.
8 Johnson & Johnson/Synthes, Inc., FTC File No. 111 0160, Docket No. C-4363.

8 According to the case, Synthes, a medical device company headquartered in
Solothurn, Switzerland and West Chester, Pennsylvania, is the leading producer of
skeletal treatment devices in North America. Moreover, a unit of Synthes sells a
rival volar distal radius plating system.

8 FTC, FTC APPROVES FINAL ORDER SETTLING CHARGES THAT JOHNSON &
JOHNSON’S PROPOSED ACQUISITION OF SYNTHES, INC. WAS ANTICOMPETITIVE IN
MARKET FOR TREATING TRAUMATIC WHRIST INJURES (Aug. 7, 2012),
https://www.ftc.gov/news-events/press-releases/2012/08/ftc-approves-final-order-
settling-charges-johnson-johnsons (last visited Nov. 13, 2018).


https://www.ftc.gov/news-events/press-releases/2012/08/ftc-approves-final-order-settling-charges-johnson-johnsons
https://www.ftc.gov/news-events/press-releases/2012/08/ftc-approves-final-order-settling-charges-johnson-johnsons
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The J&J/Synthes decision serves as a landmark precedent in the
FTC’s decisional practice. This decision suggests that the FTC is more
likely to require UFB remedies specifically for merger control reviews
that concern sectors, such as medical devices and pharmaceuticals, in
which the parties must also seek the approval of other governmental
authorities, such as the necessary approval of the US Food and Drug
Administration in the J&J/Synthes case. Absent a UFB remedy in such
transactions, a post-consummation divestment may fail due to a potential
block or prohibition that may be imposed by another relevant
administrative or regulatory authority. Therefore, in line with the
acknowledged purpose of UFB remedies (i.e., preventing possible
divestment problems, such as the potential difficulty of finding a suitable
purchaser), the FTC prefers implementing UFB remedies within such
challenging sectors in order to avoid the potential cancellation of the
proposed divestment due to a lack of administrative or regulatory
approval %’

Another FTC case requiring a UFB remedy was Solera Holdings,
Inc. (“Solera”),® which took place in 2013. Following a public
comment period, the FTC approved a final order which charged that
Solera’s 2012 acquisition of its rival, Actual Systems of America, Inc.
(“Actual Systems™),®° would be likely to harm competition considerably
in the market for yard management systems (“YMS”) used by
automotive recycling yards, which, according to the case, was already
highly concentrated. The FTC alleged that combining the two firms
would reduce direct and effective competition between Solera and
Actual Systems, and that it would likely lead to increased prices for
YMS products and diminished innovation in the relevant market. Solera,
through its wholly owned subsidiary Hollander, Inc. (“Hollander”), and
Actual Systems comprised two of the three leading providers of YMS
products and services in the North American market at the time of the
acquisition. To address the FTC’s competition law concerns, Solera had
to sell its US and Canadian YMS business to ASA Holdings, LLC.
(“ASA Holdings”), which was established by former Actual Systems
managers for the acquisition of the divested business. The FTC’s order

87 Brink et al., supra note 26, at 90.
8 Solera, Inc./Actual Systems, Inc., FTC File No. 121 0165, Docket No. C-4415.
8 Actual Systems is a subsidiary of Solera.
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included certain provisions to ensure that the divestiture to ASA
Holdings would be successful, including the obligation to provide ASA
Holdings with a license to Solera’s Hollander Interchange,® which is an
auto-parts database that Hollander maintains and licenses to third parties,
for 10 years.®® Although the acquisition had already occurred, the FTC
required an up-front divestiture to be in place before it accepted and
approved the settlement, in order to ensure that an effective remedy
would be achieved.®

In a very recent case, the FTC launched an investigation®® into the
proposed acquisition of Pinnacle Entertainment, Inc. (“Pinnacle”)* by
Penn National Gaming, Inc. (“Penn National”).®® In a press release
published on October 1, 2018,% the FTC raised concerns that the
proposed acquisition would pose substantial risks to competition in the
market for casino services.’” The FTC identified three relevant

% Pursuant to the case, “Hollander Interchange” refers to the numeric indexing system
maintained and sold/licensed by Solera, which is used to identify automotive parts
and assemblies and determine their ability to be interchanged.

%L FTC, FTC APPROVES FINAL ORDER SETTLING CHARGES THAT SOLERA HOLDINGS'
2012 ACQUISITION OF ACTUAL SYSTEMS WAS ANTICOMPETITIVE IN THE MARKET
FOR YARD MANAGEMENT SYSTEMS (Oct. 24, 2013), https://www.ftc.gov/news-
events/press-releases/2013/10/ftc-approves-final-order-settling-charges-solera-
holdings-2012 (last visited Nov. 9, 2018).

%2 Brink et al., supra note 26, at 90.

9 FTC File No. 181 0011 (Oct. 1, 2018).

% Pinnacle, which is based in Las Vegas, Nevada, is a publicly traded casino
entertainment operator and developer. Pinnacle owns and operates 16 properties
across 10 states and manages a property near San Antonio, Texas.

% Headquartered in Wyomissing, Pennsylvania, Penn operates 29 properties in 17
states, most under the “Hollywood” brand. Penn is a publicly traded owner and
manager of gaming and racing facilities, as well as video gaming terminal
operations, with a focus on slot-machine entertainment.

% Analysis of Agreement Containing Consent Orders to Aid Public Comment; FTC,
FTC REQUIRES CASINO OPERATORS PENN NATIONAL GAMING, INC. AND PINNACLE
ENTERTAINMENT, INC. TO DIVEST ASSETS IN THREE MIDWESTERN CITIES AS A
CONDITION OF MERGER (Oct. 1, 2018), https://www.ftc.gov/news-events/press-
releases/2018/10/ftc-requires-casino-operators-penn-national-gaming-inc-pinnacle
(last visited Nov. 14, 2018).

% According to the complaint, casino services include gaming services, such as slots
and table games, as well as related lodging, entertainment, and food-and-beverage
services. Typically, casino operators generate the vast majority of their revenues


https://www.ftc.gov/news-events/press-releases/2013/10/ftc-approves-final-order-settling-charges-solera-holdings-2012
https://www.ftc.gov/news-events/press-releases/2013/10/ftc-approves-final-order-settling-charges-solera-holdings-2012
https://www.ftc.gov/news-events/press-releases/2013/10/ftc-approves-final-order-settling-charges-solera-holdings-2012
https://www.ftc.gov/news-events/press-releases/2018/10/ftc-requires-casino-operators-penn-national-gaming-inc-pinnacle
https://www.ftc.gov/news-events/press-releases/2018/10/ftc-requires-casino-operators-penn-national-gaming-inc-pinnacle
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geographic markets (i.e., markets where Penn National and Pinnacle
were close competitors) in which to analyze the merger’s potential
effects, namely: (i) the St. Louis, Missouri, metropolitan area; (ii) the
Kansas City, Missouri, metropolitan area; and (iii) the Cincinnati, Ohio,
metropolitan area. In particular, the proposed acquisition raised
competitive concerns that the number of competitors in the St. Louis
market would be reduced from 4 to 3. Therefore, the FTC argued that the
proposed transaction carried the risk of leading to a highly concentrated
market in which only two properties would be competing with Penn
National, and, what is more, only one of which would have a casino that
would provide substantial competition to Penn. In a similar manner, in
both Kansas City and Cincinnati, it was determined that the proposed
transaction would reduce the number of competitors from 5 to 4 and that
it would materially escalate the level of concentration in the relevant
markets. The acquisition, if consummated, would presumably hinder
direct competition between Penn National and Pinnacle in and around
St. Louis, Kansas City, and Cincinnati. Thus, it was determined that the
transaction would cause Penn National to exercise unilateral market
power and would lead to increased prices and reduced quality for
consumers of casino services. The parties and the FTC therefore settled
on a remedy that involved the divestment of Pinnacle’s casino facilities
in these three geographic markets, including relevant trade names,
customer data, hotels and related services. These casino facilities would
be sold to Boyd Gaming Corporation within 10 days after the
consummation of the transaction. The FTC’s order also included a
stipulation with respect to the provision of transitional assistance
services to Boyd Gaming Corporation, if requested. In this respect, the
merging parties were obliged to maintain the viability, marketability,
and competitiveness of the divested assets during the interim period.%®

from gaming activities. Casinos are highly regulated, with a limited number of
licenses granted in any given state, as well as age restrictions on who can engage in
gambling and gaming activities.

% Penn National Gaming, Inc./Pinnacle Entertainment, FTC File No. File No. 181 0011.
https://www.ftc.gov/system/files/documents/cases/181 0011 penn_pinnacle_decisio
n_and_order.pdf (last visited Dec. 7, 2018).


https://www.ftc.gov/system/files/documents/cases/181_0011_penn_pinnacle_decision_and_order.pdf
https://www.ftc.gov/system/files/documents/cases/181_0011_penn_pinnacle_decision_and_order.pdf
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2. Merger Control in the European Union

The European Commission is the authorized body for merger
control reviews in the European Union.® In this respect, Commission
Notice on remedies acceptable under Council Regulation (EC) No.
139/2004 and under Commission Regulation (EC) No. 802/2004,
(2008), (“EC Remedies Notice”) presents the guidelines on the
Commission’s merger review procedures.

Furthermore, in the EU jurisdiction, when a proposed
concentration poses the risk of raising competition law concerns by
significantly impeding effective competition in the relevant market,
particularly as a result of creating or strengthening a dominant position,
the transaction parties may seek to modify the concentration in order to
address and resolve the competition law issues, and thereby gain
clearance for their transaction.

On evaluating whether the proposed remedies are likely to
eliminate the competition problems, the Commission takes into account
all the relevant dynamics, including, inter alia, (i) the type, scale and
scope of the proposed remedies, and (ii) the characteristics of the market
in which the competition concerns arise, including the position of the
transaction parties and other participants in the relevant market.2% In
order to ensure that all the applicable existing factors are considered, the
Commission conducts various market tests, usually by interviewing and
consulting with interested third parties. These market tests involve
information requests from relevant customers or competitors on whether
the proposed remedies will succeed in preserving the competition in the
relevant market.1%!

Merger remedies must first be proposed by the transaction parties
to the Commission and the Commission only becomes entitled and
authorized to evaluate the proposed remedies after they are submitted by
the transaction parties. In other words, the Commission is not allowed to

% The Commission was granted the authority to regulate and control concentrations at
the EU level by the enactment of the 1989 Merger Regulation.

100 EUROPEAN COMPETITION LAW — A CASE COMMENTARY 537 (Weijer VerLoren van
Themaat & Berend Reuder, eds., 2014).

101 Brink et al., supra note 26, at 87.
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offer or put forth a potential remedy for a proposed concentration; it only
has the power to approve or deny such remedies when proposed by the
transaction parties.'> Under the EU merger control system, there are
three different types of remedies, which are categorized as follows: (i)
divestiture of a business by sale to a suitable purchaser, (ii) removal of
links with competitors, and (iii) other remedies. The first type of remedy
includes carve-outs, divestiture of assets (in particular, divestiture of
brands and licenses) and re-branding actions, as well as “crown jewels”
and their transfer to a suitable purchaser.!®® The Commission only
utilizes the FIF and UFB methods as remedies within the context of a
business divestiture to an adequate and suitable purchaser.

2.1. Transfer to a Suitable Purchaser

Since its legal system is based on civil law, the guidelines on the
EU’s merger control and remedy evaluation regimes are more
extensively elaborated than the comparable regulations and guidelines in
the US, where the legal system operates on a case-law basis. For that
reason, transaction parties in the EU should strictly follow the rules and
guidance provided in the applicable regulations in order to ensure that
they can receive clearance for their transactions from the Commission.

The Commission asserts, in the EC Remedies Notice, that the
anticipated results from a merger remedy involving the transfer of a
business to a suitable purchaser can only be achieved if and when the
business is actually transferred to a suitable purchaser, when the divested
business will be able to develop into and operate as an active competitor
in the relevant market. In this respect, the Commission takes into
consideration the potential and capabilities of the divested business
when assessing a proposed merger remedy. As stated above, the main
criterion for the suitability of a purchaser is its ability to remove the
competition concerns that have been identified.’* For the sake of
eliminating competition concerns, the EC Remedies Notice seeks
suitable purchasers that satisfy the following conditions: (i) they are
independent of and unconnected to the transaction parties, (ii) they have

102 Themaat & Reuder, supra note 100, at 537.
103 EC, supra note 3, 22-70.
104 1d., 47.
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sufficient financial resources and relevant expertise, and possess the
incentive and capability to continue and develop the divested business as
a viable and active competitive force in the post-merger relevant market,
and (iii) they do not create new competition problems and do not cause
the application of the proposed remedies to be delayed. Nevertheless, it
should be noted that, in practice, the application of these conditions is
not an automatic process and the Commission evaluates the
requirements of a suitable purchaser on a case-by-case basis.1% 1%

The identification of a suitable purchaser plays a crucial role in
guaranteeing that the divested business will preserve competition in the
relevant market in the post-merger environment. There are three
principal methods of ensuring that the business is transferred to a
suitable buyer, namely: (i) divestment within a fixed time limit, (ii)
divestment to a UFB, and (iii) applying a FIF remedy. The particular
method that is selected by the Commission will depend on the risks
involved in each case, including (i) the nature and scope of the business
to be divested, (ii) the possibilities and likelihood of degradation to the
business in the interim period, and (iii) uncertainties involved in the
transfer of the business and the implementation of the divestment,
namely the difficulty of finding a suitable buyer.%’

The Commission’s most common practice is requiring “divestment
within a fixed time limit.” In cases where this method is employed, the
business to be divested must be transferred within a fixed time limit after
the Commission renders its decision, based on the requirements above.
Under this system, the parties are permitted to proceed with the sale of
the divested business (i) based on the purchaser requirements, and (ii)
within a fixed time limit, and they are also allowed to complete their
main merger transaction prior to the required divestment. Nevertheless,
in most cases, the Commission will order the parties to complete the
divestment within a short period of time. If the transaction parties fail to
divest the business within the specified time, the clearance decision will
be revoked and the transaction may need to be unwound. As mentioned

105 1d., 48-49.
106 See EU Merger Remedies, supra note 9, at 7.
107 I bid.
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above, this procedure is applied in the vast majority of cases that are
decided by the Commission. '8 109

With respect to divestment to an up-front buyer, the parties to the
transaction should include a clause within their proposed merger remedy
agreement stipulating and acknowledging that they cannot complete the
envisaged concentration before entering into a binding agreement with a
suitable purchaser who has been approved by the Commission.!10 1!
That is to say, the buyer in an acquisition guarantees in its commitments
to the Commission that it will not consummate the transaction until it
has entered into a legally binding share purchase agreement to sell the
divestment business and until the Commission has approved the
proposed buyer of the divested business. In other words, under the UFB
scenario, even though the parties may have already obtained the
Commission’s clearance decision, they can only close their transaction
after they have submitted a suitable buyer to the Commission and
received its approval for the proposed suitable buyer.!1? 113

According to the EC Remedies Notice, there are two situations in
which a UFB remedy may be required: (i) if the Commission has doubts
and uncertainties over the implementation of the divestment, such as the
risk that a suitable purchaser cannot be found, or (ii) if the Commission
raises noticeable concerns that the divested business will not be
effectively preserved.!4

With respect to the FIF method, the transaction parties should
identify a suitable buyer for the business to be divested and enter into a
legally binding agreement with that buyer during the Commission’s
merger review. Under the FIF scenario, the Commission takes such an
agreement into account in its clearance decision. In fact, it can be

108 EC, supra note 3, 50.
109 See EU Merger Remedies, supra note 9, at 7.
10 indsay & Berridge, supra note 24, at 720.

11 EC, Best Practice Guidelines: The Commission’s Model Texts for Divestiture

Commitments and the Trustee Mandate under the EC Merger Regulation (“Best
Practice Guidelines™), Dec.5, 2013, 16.

112 EC, supra note 3, 50.
113 See EU Merger Remedies, supra note 9, at 7.
14 Lindsay & Berridge, supra note 24, at 720-721.
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reasonably argued that the proposed divestment agreement constitutes
the actual basis of the Commission’s decision. After the Commission’s
clearance decision on the proposed remedy is granted, the transaction
parties do not need any additional approvals before finalizing their main
transaction and concluding their merger. In this context, the transfer of
the divested business may be implemented after the Commission renders
its decision.

It is worth noting that FIF solutions are not commonly used or
implemented. They are mainly applicable in situations in which the
effectiveness of a merger remedy, and therefore its acceptability to the
Commission, depends strictly on the identity of the proposed purchaser.
This is expected when the feasibility of the divestment hinges on the
particular assets of the purchaser or when the purchaser must possess
specific characteristics in order to allow the proposed remedy to
eliminate the competitive issues arising from the transaction, > 116

The Commission’s rendering of a clearance decision in
combination with a FIF remedy is suitable in cases where there is
sufficient likelihood that the entrant to the market (i.e., proposed
purchaser) would resolve the competition concerns identified and that
the proposed remedy would be effective and implementable.!’

For the sake of clarity, it is worth reiterating that the key difference
between UFB and FIF remedies is that, in the case of UFB remedies, the
Commission does not know the identity of the purchaser of the
divestiture prior to rendering its clearance decision.

Due to absence of any official statement, it is still difficult to
forecast the emerging trends of FIF and UFB remedies within the EU or
to anticipate (with any certainty) possible adjustments to the
Commission’s decisional practice in the context of merger control
systems. However, it is worth underlining that, in 2017, approximately
one-third of all merger remedy decisions by the Commission included

115 EC, supra note 3, 50.

116 See EU Merger Remedies, supra note 9, at 8.
117 Themaat & Reuder, supra note 100, at 537.
118 EC, supra note 3, 50.
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either a UFB or FIF remedy,'!® and the number of merger control cases
with attached UFB or FIF remedies has risen significantly in recent
years, from just 1 in 2010 to 7 in 2016.° This means that the
Commission has been more proactive in recent years in its quest to
preserve post-merger competition by enforcing preventive remedies (i.e.,
by requiring UFB and FIF solutions) prior to granting clearance to
notified transactions. Furthermore, since it is generally argued that the
FIF and UFB remedies are more common in the US relative to the
EU,* it could be estimated that the number of cases involving either a
FIF or a UFB remedy constitute more than one-third of the total merger
control examinations by the FTC and the DoJ.

2.1.1. Cases Involving Up-front Buyer Remedies in the
European Union

On July 13, 2000, the Commission received notification of a
proposed concentration, under which Robert Bosch GmbH (“Bosch”)
intended to acquire control of Mannesmann Rexroth AG (“Rexroth”).
On January 12, 2001, the Commission authorized the acquisition of
Rexroth'?? by Bosch!?® and this authorization was conditional upon the
sale of Bosch’s radial piston pumps (“RPP”’) business to prevent a
dominant position in the market for hydraulic piston pumps. The
Commission arrived at this decision after examining the proposed
concentration and concluding that the notified operation raised serious

119 Jérémie Jourdan and Veronica Pinotti, Merger Remedies: The Rise of Conditions,
WHITE&CASE (May 18, 2018), https://www.lexology.com/library/detail.aspx?
g=d815f1db-d52d-4eda-86a4-adc22f836b18 (last visited Nov. 11, 2018).

120 See Long et al., supra note 21, at 2.

211d., at 9.

122 According to the facts of the case, Rexroth, a subsidiary of Mannesmann Atecs AG
(“Atecs”) (a Mannesmann Atecs Holding Company), is a company that operates by
itself and through subsidiaries in the fields of hydraulics (hydraulic drive and open-
and closed-loop control components, power units and systems, pumps, motors and
gear technology), and automation (electrical control and drive components, and
movement and control technology).

123 According to the case, Bosch is a company that operates internationally in the fields
of motor vehicle technology, communications technology, consumer durables
(electrical tools, electrical household appliances, etc.) and producer goods
(automation technology, packaging machines).


https://www.lexology.com/library/detail.aspx?%20g=d815f1db-d52d-4eda-86a4-adc22f836b18
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competition law concerns. These concerns were related to the risks that:
(i) the business to be divested would lose value in the meantime, and (ii)
a strong buyer could not be found. For these reasons, Bosch agreed to
find an “up-front buyer,” and proposed Moog, Inc., which was a US
company, as the suitable buyer. This was the first time that the
Commission required a UFB remedy for divestments.?* In the summary
of the remedies proposed within the case, the Commission identified and
incorporated the very first UFB remedy, by declaring that “Bosch
accepts that the concentration cannot be put into effect until a binding
agreement for the sale of the radial piston pump business has been
concluded.”

In the Bosch/Rexroth case, the transaction parties offered
commitments in order to remove the Commission’s doubts regarding the
contemplated concentration. As stated above, Bosch proposed selling its
RPP business as a remedy, including the development and production
divisions, the transfer of customer relations and the relevant supply
contracts to the buyer, the sale of other assets needed for the
continuation of the business, and the transfer of its staff. To ensure that
the RPP business could be successfully continued as an ongoing concern
by a future buyer, Bosch committed to selling the relevant business to an
independent buyer (i.e., an undertaking independent of Bosch). The
suitable buyer would have to be: (i) a viable business, (ii) already in
existence and operating in the European industrial hydraulics markets,
(iii) in possession of the financial resources and experience necessary to
be able to survive as an active competitive force, and (iv) an undertaking
with the specific capacity to compete on the European market for
industrial hydraulics piston pumps. Bosch also committed to the
following: (i) not to compete in the RPP business for a certain period of
time, which would ensure that Bosch’s existing customer portfolio
would not immediately be enticed away from the suitable buyer, (ii) not
to poach staff, and (iii) to compensate any loss of profits suffered by the
buyer, if one or more of the 10 biggest customers replaced the Bosch
RPPs in existing mass-produced machines with Rexroth axial pistons in

124 European Commission Press Release [P/00/1457, Commission Authorizes
Acquisition of Control of Rexroth by Robert Bosch Gmbh Subject to Conditions
(Dec. 13, 2000). http://europa.eu/rapid/press-release_IP-00-1457 en.htm (last
visited, Nov. 20, 2018).
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116 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

the first 3 years after the sale. Taking these promises into consideration,
the Commission determined that a future buyer would have a “run-in”
period in which to establish itself successfully on the market.!?
Therefore, the very first UFB decision in the Commission’s decisional
practice combined behavioral remedies with a structural UFB remedy, as
the FTC had also done in the Reynolds American Inc.,/Lorillard Inc.
case. The remedy package also included the appointment of an
independent and experienced trustee by Bosch who would ensure the
preservation of the economic value and competitiveness of the RPP
business until the sale was accomplished.'?® This trustee provision
suggests that the Commission may not deem a UFB remedy as sufficient
for eliminating concerns regarding the loss of value in divestiture assets,
and may therefore choose to monitor the divestment process.

Since it was the first instance of a UFB remedy in its jurisdiction,
the Commission explained the underlying rationale of its new practice in
detail, and this explanation serves as a landmark precedent for future
notifying undertakings to follow. In its decision, the Commission stated
the following: “That the ban on putting the concentration into effect
should continue to apply in this case is a measure proportionate to the
aim of avoiding a real danger, namely that if the concentration were to
be completed before this business was disposed of the added market
shares would in time automatically accrue to the parties. In the
particular situation, this could not be ruled out with sufficient
probability, because if no competitive buyer is found for the radial
piston pumps business, and as a result customers can find no attractive
long-term alternative, customers may begin to turn Bosch, and to buy
Rexroth's axial piston pumps, thus reducing the market share of radial
piston pumps. In a situation of the kind described such a development is
not improbable, since on the market in piston pumps relations with
customers have traditionally been intensive. The continuation of the ban
on putting the concentration into effect which has been promised by the
parties, together with the other commitments entered into, ensures that

125 Case COMP/M.2060, Bosch/Rexroth, Dec. 4, 2000.
126 | pid.
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the present market situation will continue until it is clear that the radial
piston pumps business is to be taken over by a competitive buyer.”1?’

In 2013, in the UPS/TNT decision,'?® the Commission rejected the
proposed remedy and blocked the merger from proceeding, due to the
absence of a UFB remedy. In that case, the Commission was concerned
that the transaction was basically a “three-into-two” merger in the
market for overnight parcel deliveries, with DHL being the only
remaining competitor in the post-merger relevant market. However, the
Commission also considered that, in some EU Member States where
FedEx (a US-based parcel-delivery company with a limited presence in
Europe) was active, the efficiency gains arising from the merger
(particularly with respect to savings in air network costs) would
outweigh the competitive damage. Nonetheless, the Commission
ultimately determined that this was not the case in the majority of EU
Member States. For that reason, it ruled that UPS would be required to
sign a binding agreement with a suitable purchaser before the merger
could be carried out. However, UPS did not propose a UFB remedy and
failed to implement a FIF solution. Consequently, the Commission
blocked the proposed merger, because the submitted remedies were not
capable of eliminating the competitive concerns that had been raised.?°
This decision validates the view that realizing a pre-consummation
remedy or entering into a binding divestment agreement prior to the
closing of the transaction may constitute the most vital aspect of a
proposed transaction with respect to securing a clearance from
competition authorities. In fact, it could further be argued that the
emergence of UFB and FIF remedies were actually triggered by the need
for relieving the problems arising from the prohibition of transactions
that could have been approved if the timing of the implementation of the
proposed remedy were different. As such, FIF and UFB remedies have
enabled an increased number of merger transactions to be cleared and
they have increased the undertakings’ commercial liberty against the
limitations of competition law enforcement.

127 See Bosch/Rexroth, supra note 125, 93-94.
128 Case COMP/M.6570, UPS/TNT, Jan. 30, 2013.
129 See EU Merger Remedies, supra note 9, at 8.
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As a more recent example, on March 27, 2017, the Commission
approved the proposed merger of two US-based chemical companies,
namely Dow™° and DuPont.*3! 32 The Commission had three substantial
competition concerns in that case, which related to the risk of
significantly reducing (i) competition on price in various markets for
existing pesticides, (ii) innovation competition in the market for
pesticides, and (iii) competition on petrochemical products. The
Commission cleared the merger subject to the condition that major assets
of DuPont’s global pesticide business, including its global research and
development organization, would be divested to an up-front buyer.
Furthermore, in order to preserve post-merger competition with respect
to the petrochemical products market, the parties proposed to divest
relevant assets from Dow’s petrochemical business, which comprised (i)
two manufacturing facilities producing acid co-polymers in Spain and in
the US, and (ii) a contract with a third-party manufacturer from which
Dow sourced ionomers that it sold to its customers.!33

In parallel, the Commission also approved the Bayer/Monsanto®3*
transaction subject to the divestments that were proposed during its
Phase Il examination. The decision includes a remedy to address the
alleged loss of competition in innovation, similar to the Dow/DuPont
decision, and thereby requires an up-front buyer for the relevant assets of
Bayer related to research and development.'®* The Bayer/Monsanto
decision focused, inter alia, on the alleged reduction in incentives to
innovate and required a divestment of significant R&D activities. To that

130 The Dow Chemical Company is a diversified chemicals company with its
headquarters in the US. It is active in plastics and chemicals, agricultural sciences,
and hydrocarbon and energy products and services.

181 EI. du Pont de Nemours and Company is also a diversified company with its
headquarters in the US. It produces a variety of chemical products, polymers, agro-
chemicals, seeds, food ingredients, and other materials.

182 Case COMP/M.7932, Dow/DuPont, Mar. 27, 2017.

133 European Commission Press Release IP/17/772, Mergers: Commission Clears
Merger Between Dow and Dupont, Subject To Conditions (Mar. 27, 2017),
http://europa.eu/rapid/press-release_IP-17-772_en.htm (last visited Nov. 16, 2018).

134 Case COMP/M.8084, Bayer/Monsanto, Apr. 11, 2018.

185 Cormac O’Daly, Virginia Del Pozo, and John Ratliff, Major Events and Policy
Issues in EU Competition Law, 2017-2018: Mergers, WILMERHALE (Nov. 2018), at 2.
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end, the Commission’s interpretation of this issue resembled its relevant
assessments in the Dow/DuPont decision.

2.1.2. Cases Involving Fix-it-first Remedies in the EU

On July 4, 2006, following an in-depth investigation, the
Commission conditionally approved the acquisition of Falconbridge
Limited (“Falconbridge”) by Inco Limited (“Inco”), which are both
Canadian mining companies that are globally active in the mining,
processing, refining, and sale of non-ferrous metals.*

The Commission raised concerns with respect to the proposed
acquisition’s risk of significantly impeding competition, particularly as a
result of the creation of a dominant position in the relevant market, as
the transaction parties would have the ability and incentive to raise
prices on the market for the supply of nickel to the plating and
electroforming industry in the European Economic Area. In their
proposed remedy package, the parties committed to divesting
Falconbridge’s Nikkelverk refinery in Norway, together with the related
feed procurement entity and existing third-party feed supply agreements,
related marketing organizations and existing customer contracts, as well
as divesting Falconbridge’s proprietary refining technologies and
trademarks. These assets would be sold to a suitable purchaser, who
would have access to sufficient feed resources to sustain the economic
viability of Nikkelverk. In addition, the parties undertook to offer the
identified purchaser an option to enter into a 10-year flexible feed supply
agreement, covering a Substantial part of Nikkelverk’s feed
requirements.

The aim of this remedy package was to ensure the presence of a
viable competitor in the relevant markets in the post-merger world.
These relevant markets consisted of the markets for (i) the supply of
nickel to the plating and electroforming industry, (ii) the production of
high-purity nickel for super alloys, and (iii) the supply of high-purity
cobalt for the production of super alloys used in safety critical parts. The
Commission’s market research during its examination indicated that
there were high barriers to entry in the abovementioned relevant

136 Case COMP/M.4000, Inco/Falconbridge, Jul. 4, 2006.
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markets. The market investigation also revealed that the nickel industry
was vertically integrated and that there was virtually no stand-alone
refinery or trading in nickel intermediate products. Thus, the divestiture
of a nickel processing business could only take place if it was sold to a
competitor that was vertically integrated in nickel supply,*” who would
have the ability and incentives to compete in the long term. Therefore,
the identity of the proposed purchaser played a crucial role in the
Commission’s assessment of the proposed merger remedy. Given the
fact that the number of suitable purchasers was rather limited, the
Commission required the parties to commit to consummating the
transaction only after the closing of the divestiture sale, in order to
eliminate the risk that no suitable buyer could be found or identified.®
Accordingly, the Commission required the parties to enter into a binding
agreement with an identified purchaser prior to the consummation of the
proposed transaction. To that end, Falconbridge agreed with LionOre
Mining International Ltd. (“LionOre”) to divest the relevant assets, and
the Commission determined that LionOre qualified as a suitable
purchaser.®*® Therefore, the proposed transaction was approved by the
Commission, subject to the parties’ compliance with the proposed FIF
remedies.

Also, in the Metso/Aker Kvaerner case,**® the Commission
considered only one buyer, namely GL&V Canada Inc., to qualify as a
suitable purchaser, because only that particular undertaking possessed
the essential know-how and the requisite presence in the neighboring
markets.** Subsequent to the conclusion of a binding agreement with
the identified buyer for the divestiture, the Commission determined that
this remedy “provided the required certainty that the commitments will
be implemented by transferring the businesses to a suitable
purchaser.”14?

137 See EU Merger Remedies, supra note 9, at 9.

138 Inco/Falconbridge, supra note 136, 576.

1391d., 684.

140 Case COMP/M.4187, Metso/Aker Kvaerner, Dec. 12, 2006.
141 See EU Merger Remedies, supra note 9, at 9.

142 See Metso/Aker Kvaerner, supra note 140, 146 and 170.
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In its decision, the Commission also emphasized the necessity of
providing a clear description of the divestiture assets within the
commitment documents. In fact, with respect to its decision to reject the
initial FIF proposal (which had been made during the Phase |
examination), the Commission asserted that its decision had been based
on a lack of elaboration or detailed description in the commitments
submitted by the transaction parties: “Phase | Commitments only
summarised the tangible and intangible assets to be transferred, without
providing detailed information on the specific assets and rights to be
transferred, and without providing solutions and mechanisms for
problems related to the transfer of key personnel, the separation of
shared assets or the separation of rights and information relating to
“mixed” contracts (contracts relating not only to the divested businesses
but also to other businesses such as wood handling etc.). In a situation
where an extensive carve-out is required to separate the divested
business, the Commission considers a detailed description of the assets
to be transferred, including shared assets and contracts, and the
procedures for the transfer of the key personnel, etc., as indispensable
for securing the viability of the business. The proposed Phase | package
could therefore not discard the potential “carve-out” problems with the
necessary degree of certainty.”4

To present a more recent example, in 2016, the Commission
accepted a FIF remedy with respect to a proposed transaction in the
mobile telecommunications sector. In the Hutchison/VimpelCom JV
case,’** VimpelCom Limited (“VimpelCom”) and CK Hutchison
Holdings Limited (“Hutchison”) notified the Commission of a proposed
joint venture (“JV”) between their Italian mobile telecommunications
subsidiaries, WIND Telecomunicazioni S.p.A. (“WIND”) and H3G
Sp.A. (“3 ltalia”), respectively.!®® The consummation of the JV
transaction would reduce the number of mobile network operators
(“MNO”) active in the Italian market from four to three. The transaction
parties agreed to divest sufficient assets to allow a new entrant to join
the Italian market as a fourth MNO. The parties submitted the French

431d., 137.
144 Case COMP/M.7758, Hutchison/VimpelCom JV, Sep. 1, 2016.
145 H3G S.p.A. is the parent company of 3 Italia.
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telecommunications undertaking, Iliad S.A. (“lliad”), as a suitable
purchaser (whereby lIliad also agreed to acquire the assets that were
necessary to operate as an MNO in Italy from WIND and 3 Italia),
noting that lliad had been the fourth successful entrant into the French
relevant product market 4 years earlier. As a result of its evaluation, the
Commission determined that lliad possessed the requisite know-how and
expertise to operate, invest, and innovate in the Italian mobile
telecommunications market. Therefore, the Commission approved lliad
as the purchaser of the assets to be disposed of by Hutchison and
VimpelCom, and decided to grant a clearance with a FIF remedy.146 147
148 1t should also be emphasized that the transaction parties did not even
formally submit a commitment package of proposed remedies to the
Commission; rather, they obtained clearance for their transaction subject
to the FIF divestiture that had already been implemented through the
new MNO entrant, namely Iliad. 4

On June 15, 2016, the Commission received notification of a
proposed acquisition by Sanofi S.A. (“Sanofi”)®® of Boeringer
Ingelneim  Consumer  Healthcare  business™®  (“Boeringer

146 See EU Merger Remedies, supra note 9, at 8-9.
147 _ong et al., supra note 21, at 6.

148 European Commission Press Release 1P/16/2932, Mergers: Commission approves
Hutchison/VimpelCom joint venture in Italy, subject to conditions (Sep. 1, 2016),
http://europa.eu/rapid/press-release_IP-16-2932_en.htm (last visited Dec. 13, 2018).

149 Christopher Cook, Vladimir Novak, and Sven Frisch, Recent Developments in EU
Merger Remedies, 8/5 JOURNAL OF EUROPEAN COMPETITION LAW & PRACTICE 341,
342 (2017), http://awa2018.concurrences.com/IMG/pdf/33._c._cook_v._novak_
and_s. frisch_- _survey recent_developments_in_eu_merger_remedies.pdf (last
visited Dec. 7, 2018).

150 Sanofi is a global pharmaceuticals company active in the research, development,
manufacturing and sale of healthcare products. It is organized around three
principal fields of activity: (i) pharmaceuticals, (ii) human vaccines, and (iii) animal
health. Within pharmaceuticals, Sanofi specializes in diabetes, rare diseases and
multiple sclerosis, oncology and other pharmaceutical products, including both
prescription and over-the-counter products.

Boeringer Ingelheim Consumer Healthcare (“Bl CHC”) is part of Boehringer

Ingelheim International GmbH (“BI”), which is an independent, family-owned

company, headquartered in Germany. BI CHC is active worldwide in the research,

development, manufacturing, and marketing of human medicines, and is focused
mostly on gastro-intestinal treatments, cough and cold products, vitamins and well-
being products, as well as pain and mobility medicines, sold over-the-counter.

151
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Ingelheim”).® The proposed concentration raised various competition
law concerns regarding several animal vaccine and pharmaceutical
markets. The primary challenge posed by this transaction was finding an
appropriate remedy to resolve the competitive concerns in relation to
animal vaccines, given the fact that the problematic vaccines were
produced at a facility in which many other vaccines were also
manufactured.’®® After the Commission’s rejection of the first package
of proposed remedies, Sanofi proposed divesting both its and Boeringer
Ingelheim’s various businesses operating in different geographical
markets in each of the relevant product markets in order to eliminate
such competitive concerns. However, only the identification of a suitable
buyer could ensure that the proposed remedies would pan out, and
accordingly, the Commission approved Ceva Santé Animale as the
suitable purchaser. The Commission’s decision in this case required the
buyer to be an established “over-the-counter” pharmaceutical products
supplier and to have an existing “footprint” in the relevant geographic
markets.’> Pursuant to the successful implementation of the FIF
remedy, the Commission approved the merger in its Phase | evaluation.

111. “Crown Jewel” Provisions

As we have already used the term “crown jewel” several times in
our discussion above, we believe it would be useful to briefly explain
“crown jewel provisions,” which are implemented by the Commission,
the FTC and the DoJ (“Three Agencies”) in various merger control
circumstances.

A “crown jewel provision” is a stipulation included in a consent
agreement, which provides competition enforcement authorities with the
power to divest additional assets if the parties are unable to sell the
originally planned divestiture assets to a viable buyer within a certain
period of time.'® In other words, if there is uncertainty with respect to

152 Case COMP/M.7919, Sanofi/Boeringer Ingelheim, Aug. 4, 2016.

153 Marion Bailly and Justin Gibbs, Boehringer Ingelheim/Sanofi Animal Health - The
Timely Injection of a Fix-it-first Remedy, 1/2017 THE EC’S COMPETITION MERGER
BRIEF 12 (2017).

154 sanofi/Boeringer Ingelheim, supra note 152, 313.
155 ghi, supra note 6, at 80.
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whether any suitable buyers will be attracted to a proposed divestiture
package, the Three Agencies may envisage adding/augmenting certain
specified (and generally more valuable) assets into the remedy order, if
the initially agreed-upon divestiture does not occur within the arranged
time limit. 1 These additional assets are aimed at making the divested
business more attractive to potential buyers. Also, such provisions would
enable the divestiture to be completed more quickly and effectively.'®’

The DoJ strongly disfavored such measures in its Guide to Merger
Remedies — 2004.1%8 However, in the 2011 version, the DoJ reversed its
position and changed its skeptical attitude toward crown jewel
provisions and clearly confirmed the adoption of crown jewel provisions
in its merger control doctrine.t*

In terms of crown jewel provisions, the Commission and the FTC
have displayed broad-minded perspectives.'® Indeed, pursuant to the EC
Remedies Notice, crown jewel provisions may be required in the event
that the implementation of the parties’ chosen divestiture plan (to a
viable business eliminating the competition concerns in the post-merger
relevant market) might be uncertain. Such doubts regarding the
divestiture may arise, for example, from third parties’ pre-emption rights
or uncertainty as to the transferability of key contracts or intellectual
property rights, or from the uncertainty of finding a suitable buyer to
preserve the competitive nature of the relevant market. Nevertheless, the
parties may believe that they would be able to sell the proposed
divestment business to a suitable purchaser within a very short period of
time.26! If the Commission harbors such doubts and uncertainty as to the
divestment’s potential to succeed, it may require the parties to propose
an alternative divestment, which would better correspond to and address
the Commission’s competition concerns, compared to the initial
divestiture package.®2

1%6 ICN, supra note 12, at 11-12.

157 Metaxas et al., supra note 2, at 58-59.
1% US DoJ, supra note 29, at 36.

159 US DoJ, supra note 19, at 24-25.

160 Metaxas et al., supra note 2, at 58-59.
161 EC, supra note 3, 44.

162 Metaxas et al., supra note 2, at 58-59.
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IV. FIF and UFB Remedies Under the Turkish Merger
Control Regime

Article 14 of the Turkish Competition Authority’s Communiqué
No. 2010/4 on Mergers and Acquisitions Requiring the Approval of the
Competition Board!®® (“Communiqué No. 2010/4”) provides the legal
basis for merger remedies in Turkey.

In parallel with the EC Remedies Notice, Article 14 of
Communiqué No. 2010/4 states that remedies must be capable of
eliminating all the competition law concerns that have been identified in
a particular case.’® Pursuant to the second paragraph of Article 14, the
Board may conditionally approve a transaction or impose certain
obligations on the transaction parties within its clearance decisions. On
that note, although the competition law and merger control enforcement
regimes of the Turkish Competition Authority (“TCA”) are broadly akin
to the Commission’s practices, the TCA does not contribute to or partake
in the emerging trend of FIF and UFB remedies. In 2011, the Turkish
Competition Board (“Board”) published the Guidelines on Remedies
that are Acceptable in Merger and Acquisition Transactions®®
(“Guidelines on Acceptable Remedies”), which aims to provide
guidance with respect to the remedies to be proposed by the transaction
parties to the Authority in order to eliminate the competition concerns
that a concentration could raise.’®® In parallel with the Commission’s
limited approach, the TCA is not in a position to unilaterally impose
specific remedies and the decision to propose merger remedies lies
solely within the discretion of the transaction parties.*®” However, it is
worth underlining that neither the Communiqué No. 2010/4 nor any
other competition law legislation nor any guidelines of the Authority
contain any explicit references to UFB remedies. Furthermore, although

163 TURKISH COMPETITION AUTHORITY COMMUNIQUE NO. 2010/4 ON MERGERS AND
ACQUISITIONS REQUIRING THE APPROVAL OF THE COMPETITION BOARD
[CoMMUNIQUE No. 2010/4], (Oct. 7, 2010, No. 27722) https://www.rekabet.gov.tr
/Dosyal/ tebligler/2010-4-20180219095000940.pdf (last visited Dec. 13, 2018).

164 Turkish Competition Authority, supra note 163, art. 14.
185 Turkish Competition Authority, supra note 8.

166 1d., 4.

167 1d., 8.
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the Guidelines on Acceptable Remedies explicitly considers FIF as a
divestment method recognized by the Turkish Competition Board, there
is not a single decision of the Board in which it approved a proposed
transaction by implementing a FIF remedy.

According to the relevant section of the Guidelines on Acceptable
Remedies, the Board accepts two methods for identifying a suitable
buyer: (i) the transaction parties may propose a suitable buyer who
possesses the required qualifications to acquire the divestment business
within a limited time frame following the Board’s approval decision, or
(ii) the transaction parties may enter into an acquisition contract with a
suitable buyer before the Board’s decision on the case.'®® The required
characteristics of the suitable buyer and the necessary features/facilities
of the divestment business are akin to the comparable requirements in
the merger remedy regimes of both the US and the EU.1°

If a sufficient number of suitable purchasers are foreseen to be
available in the relevant market and the divestiture appears to be
feasible, then the transaction parties may choose to sell the divestment
business following the authorization decision. In that case, the Board
attaches a condition to the approval decision that is rendered prior to the
transaction parties reaching a binding agreement with the purchaser of
divestiture assets. This is the exact equivalent of the Commission’s “sale
of the divested business within a fixed time-limit after the decision”’
method.

For the second method (i.e., FIF), the transaction parties should
identify a suitable buyer during the Board’s examination and conclude a
sales agreement with that buyer. In this respect, the Board will evaluate
the transfer of the divestment business to the purchaser that is specified
in the sales contract together with the concentration transaction that is
subject to the examination (i.e. assess the divestiture and the merger
transaction collectively), and thereby decide whether or not the proposed
remedy removes the competition law concerns that would arise due to
the proposed concentration. If the Board grants its approval to the
concentration transaction, the sales agreement regarding the divestiture

168 1d., 40.
1691d., 22-39.
170 EC, supra note 3, 52.
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could be put into effect together with the concentration transaction,
without the need for an additional Board decision.}’* This method is
especially appropriate when the number of suitable purchasers is limited
due to the characteristics of the case, or if the effectiveness of the
remedy is strictly dependent on the identity of the purchaser. For
example, if the sustainability of a business that is not viable on its own
can only be assured through specific resources or assets owned by the
purchaser, or if the purchaser is required to have certain characteristics
on this front, then a FIF remedy serves the purpose of “cherry-picking”
the purchaser of the divestiture, since only a few (or perhaps even just
one) potential purchaser will satisfy these conditions.1’2

In this regard, the Board’s Syngenta decision'’® may be seen as an
exceptional case, in which the Board took the identity of the divestiture
purchaser into account for its decision. The proposed transaction
concerned Syngenta Crop Protection AG’s (“Syngenta”) acquisition of
Advanta B.V. (“Advanta”) from Astrazaneca Holding B.V. and
Koninklijke Vanderhave Groep B.V. Syngenta’s and Advanta’s
practices in Turkey were overlapping within markets for seeds of sugar
beet, sunflower and corn. With that respect, the Board argued that the
proposed transaction may strengthen Syngenta’s dominant position in
the relevant Turkey markets. For that reason, the Board took the
commitment that Syngenta has proposed before the Commission into
account. Accordingly, Syngenta committed to divest Advanta’s all
Europe business (which includes Turkey) to Fox Paine & Company LLC
within the merger control review of the Commission; and the Board
concluded that pursuant to divestment committed, the competition in the
relevant product market will not be affected. In other words, the Board
seemed to approve the proposed transaction subject to the condition
established by the divestment committed. To that end, the Board’s ruling
in that case can be interpreted as an indirect enforcement of a FIF
remedy.

Consequently, however, the Board conditionally approved the
proposed transaction under the committed divestment by Syngenta,

1d., 43.
1721d., 44.
17 Turkish Competition Board 04-49/673-171, Syngenta, Jul. 29, 2004.
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which the Board knew the identity of the divestment purchaser prior to
making its decision. Within this framework, the Board examined the
transaction parties’ share purchase agreement and concluded that the
realization of the proposed divestment before the Commission would
prevent occurrence of competition law concerns within the relevant
product market.

Furthermore, the Board has another exceptional case among its
precedents, which could be interpreted as the Board’s indirect
implementation of a FIF remedy. In the Bayer/Monsanto case,*’* the
Board established concrete links with the merger control review regimes
of other competition authorities, and primarily with the merger control
regime of the Commission. Indeed, for conducting its assessment of
whether or not the notified transaction would eliminate or impede
competition, the Board explicitly took the already consummated
divestments into account, which had been realized in accordance with
the FIF remedies committed before the Commission. The Board’s
assessments on this issue were as follows: “In consideration of the facts
that (i) the EC accepted the remedies regarding the divestment of Bayer
assets related to vegetable seeds to BASF, and (ii) the Board approved
the relevant divestment transaction, which was notified on April 19,
2018, with number 3202, with its decision of May 8, 2018, numbered 18-
14/262-127, the execution of the relevant remedy will eliminate any
overlap that would occur within the vegetable seeds market due to the
proposed transaction. On that front, there are no concerns for approving
the transaction in relation with the vegetable seeds market, within the
framework of the remedies committed before the Commission, since the
transaction will not result in the creation or strengthening of a dominant
position.” As is plainly stated in the decision, the Board based its
approval decision for the vegetable seeds market on the committed and
realized divestment commitment, which it also approved in a separate
merger control decision. Therefore, although the merger remedy was not
committed before the TCA, since a pre-consummation divestment was
also implemented with the approval of the Board,'” one could arguably
interpret the remedy as a FIF remedy.

17 Turkish Competition Board 18-14/261-126, Bayer/Monsanto, May 8, 2018.
1% Turkish Competition Board 18-14/262-127, BASF, May 8, 2018.
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However, it should be mentioned that both the Syngenta and the
Bayer/Monsanto decisions constitute unique and exceptional cases in the
Board’s decision practice. On that note, it could be reasonably argued
that the trend of major competition authorities (such as the Commission,
the FTC or the DoJ) being notified by the transaction parties in advance
of other competition authorities (such as the TCA), and the filings of
former jurisdictions being submitted to the latter, may reduce the
chances that the TCA will encounter FIF or UFB remedies that are
initially committed before it. To put it differently, although the TCA
handles merger control cases that may satisfy the conditions for
necessitating FIF or UFB remedies, in most cases, the transaction parties
will have already committed such remedies before other (i.e. major)
competition authorities; thus, the Board can only consider and evaluate
such existing remedies and does not find itself in a position to decide on
or implement such remedies itself. For that reason, it could be predicted
that the TCA will be able to conduct its first merger control case with a
genuine FIF remedy only if (and when) it becomes the initial
competition authority to which the transaction parties file their
notification.

V. Advantages and Disadvantages of FIF and UFB Remedies

As discussed above, FIF and UFB remedies highly resemble each
other with respect to their descriptions and their enforcement systems. In
fact, the scope of a UFB remedy implemented in the US is equivalent to
a FIF remedy implemented in the EU. Moreover, for the purposes of
finding a suitable purchaser in advance, UFB remedies have the same
effect as FIF remedies.’® Although FIF and UFB remedies differ from
each other in procedural terms, they comprise suitable measures in the
same circumstances. It is worth noting that the terminology for these
terms is not wholly consistent, and “fix-it-first” is often used as an
overall term to cover both types of remedies.!’” To that end, we will
consider UFB and FIF remedies to constitute a single combined type of
remedy for the rest of our analysis in this section.

176 ghi, supra note 6, at 139.
17 Lindsay & Berridge, supra note 24, at 721.
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Naturally, UFB and FIF solutions have various advantages as well
as drawbacks and their beneficial implementation still depends heavily
on the facts and circumstances of each particular case. Firstly, they shift
the risk of failing to identify or reach an agreement with a suitable buyer
for the divestment assets onto the transaction parties. In other words, if
the parties cannot find a suitable purchaser for divestiture, they cannot
complete their main concentration transaction. Bearing this in mind, the
transaction parties would have a greater incentive to find an acceptable
buyer as soon as possible.

The Merger Remedies Study’’® presents the advantages of these
types of remedies acting as an accelerant of the divestiture mechanism,
and thus states that they reduce the risks of maintaining the viability of
the divested business and shorten the transitional period during which
competition is not yet fully restored. Therefore, these remedies provide a
strong assurance that the identified competition law concerns would be
eliminated, and reduce the risk of degradation of the divested business
during the interim period.%®

Another benefit of UFB and FIF remedies is that they minimize
the risk that the value of the firms’ assets will fall and that competition
in the relevant market will be diminished pending divestiture. Past
examples have shown that certain assets (e.g., supermarkets) are inclined
to depreciate during the interim period of such transactions, which can
lead to competitive harm and prevent the buyer from competing
effectively in the relevant market.'® It is worth reiterating that this was
the rationale and grounds for the enforcement of the Commission’s very
first UFB remedy.*®! This is also one of the grounds that the FTC
considers for implementing UFB remedies.'® However, if there is a risk
that the business to be divested will deteriorate during the interim period
(in which the transaction parties are supposed to search for, identify, and

178 EUROPEAN COMMISSION DG COMP, MERGER REMEDIES STUDY (PUBLIC VERSION),
(2005), http://ec.europa.eu/competition/mergers/legislation/remedies_study.pdf (last
visited Dec. 13, 2018).

179 Lindsay & Berridge, supra note 24, at 721-722; DG COMP, supra note 178, at 107-108.

180 The buyer will have a hard time maintaining and restoring competition in the
relevant market. See US FTC, supra note 32, at 7.

181 See Bosch/Rexroth, supra note 125.
182 See US FTC, supra note 32, at 7.


http://ec.europa.eu/competition/mergers/legislation/remedies_study.pdf

Emerging Trend of “Fix-it-first” and “Up-front Buyer” Remedies in Merger 131
Control Regimes

reach an agreement with a suitable buyer), then the competition
authorities should especially prefer to implement the US-style UFB
remedies or the EU-style FIF remedies in order to eliminate the interim
period altogether. On that note, it should also be remembered that the
EU-style UFB remedies will only decrease the length of the interim
period and thus offer an insufficient solution to dealing with these
risks.183

By employing FIF and UFB remedies, competition authorities
ensure that they can determine, with a requisite degree of certainty, that
the proposed remedies will be implemented through a sale to a suitable
purchaser, and that competition will thereby be preserved. These
solutions can thus remove the competitive concerns of competition
enforcement authorities, particularly in cases where there is only a
limited number of suitable purchasers in the relevant market.

From a more liberal approach, it could be asserted that UFB and
FIF remedies contribute to undertakings’ commercial liberty in general,
by way of enabling the competition authorities to apply fewer
restrictions on strategic commercial decisions. In other words, UFB and
FIF remedies represent compromise solutions with respect to
transactions that threaten to impede competition, rather than complete
prohibitions.

Unfortunately, FIF and UFB remedies may also bring about
significant drawbacks. Firstly, they suspend or delay the consummation
of a proposed transaction. This delay or suspension may be more likely
to occur in UFB remedies, where an interim period still exists, yet is
shorter. Although the successful completion of UFB remedies will lead
to pro-competitive outcomes, this delay will also incur certain costs in
the market. Secondly, requiring the implementation of either a UFB or a
FIF remedy can lead to strategic behavior by potential buyers, who will
thereby possess greater leverage in merger negotiations. This may distort
the bidding process in a way that is inconsistent with the competition
authorities’ fundamental goal of preserving competition in the relevant
market.'® Also, a UFB remedy could occasionally generate undesired

183 See Shi, supra note 6, at 138.

184 See Majoras, Deborah Platt, Deputy Assistant Attorney General, Antitrust Division,
US DoJ, Address before the Houston Bar Association Antitrust and Trade
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negative side effects on the overall effectiveness of the remedy. Since
the consummation of the contemplated concentration depends upon the
transaction parties finding a suitable buyer, in rushing to propose a
buyer, the seller could fail to take all the necessary precautions and
follow all the steps for a proper sales procedure, which is likely to affect
the future viability and competitiveness of the divested business.!®

V1. Conclusion

Merger control review is one of the three pillars of competition
law. Therefore, as thousands of transactions are notified each year before
various competition authorities (including the Three Agencies), merger
remedies have become an effective tool for offsetting the competitive
harms that may arise from the notified transactions by enforcing pro-
competitive solutions. In light of the reasons presented above, such as
the risk of deterioration of the divestiture assets or a lack of suitable
purchasers, standard remedies that are implemented after the competition
authorities’ approval decisions may not achieve their purpose of
preserving competitive conditions in the given relevant markets. For that
reason, various competition enforcement authorities, including the FTC,
the DoJ and the Commission, have adopted FIF and UFB remedies for
certain situations (although they may each have their own styles and
interpretations), and such remedies have now become an emerging trend
among competition law enforcement authorities. As per the recent
decisions and statistical studies discussed in this article, it can be
observed that this trend is occurring both in the US and the EU.
Furthermore, considering the significant benefits of FIF and UFB
remedies (which outweigh their potential drawbacks), it seems likely
that we will see even more of them implemented in the future,
particularly in major competition law jurisdictions such as the US and
the EU. Finally, as a different jurisdiction than the US and the EU, the
Turkish Competition Authority has also indicated that it favors FIF
remedies by including it in its Guidelines on Acceptable Remedies.

Regulation Section: Houston, We Have a Competitive Problem: How Can We
Remedy it?, (Apr. 17, 2002), https://www:.justice.gov/atr/speech/houston-we-have-
competitive-problem-how-can-we-remedy-it (last visited Dec. 14, 2018).

185 1bid.
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Ultimately, our in-depth analysis of FIF and UFB remedies lead us
to conclude that they provide certainty, add acceleration and increase the
effectiveness of merger remedies implemented for relieving the
competition law concerns raised by merger and acquisition transactions.
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1. Introduction

Mergers and acquisitions (“M&A”), as critical and complex
corporate transactions, require relatively lengthy negotiation and/or due
diligence processes in order to enable the parties to accurately appraise
the financial advantages that might be achieved through the
concentration as well as its potential drawbacks. While these evaluation
processes are crucial for the parties in terms of their business strategies,
they can also raise serious competition law concerns under some
circumstances.

The primary concern is, undoubtedly, whether the transaction
would cause competition law problems by creating or strengthening a
dominant position, and thus eliminating competition in the relevant
market, which is prohibited in almost every jurisdiction. In order to
avoid and prevent anti-competitive concentrations (or to eliminate the
anti-competitive effects of these concentrations), many competition law
regimes require that competition authorities are notified of these
transactions in order to facilitate their assessment and oversight.* Several
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1 U.N. Conference on Trade and Development, Challenges in the Design of a Merger
Control Regime for Young and Small Competition Authorities (Apr. 26, 2017), at 6,
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different notification systems have been devised for this purpose. While
a limited number of jurisdictions, including Australia, Chile, New
Zealand and the United Kingdom,?> have implemented voluntary
notification systems, many others have adopted mandatory systems,
including the United States (“US”), the European Union (“EU”),
Canada, and Japan.®> Most of these jurisdictions have opted for an ex-
ante notification system (i.e., requiring notification prior to the
consummation of the transaction), while a few countries (e.g., Albania,
Pakistan and Romania) employ ex-post mandatory notification systems.*
There are also a number of hybrid regimes, which allow either ex-ante or
ex-post mandatory notification and voluntary notification.®

The second concern arising from concentrations in terms of
competition law rules relates to the “Do’s and Don’ts” that the parties
must observe prior to the approval of the transaction by the relevant
competition authority, specifically in jurisdictions requiring ex-ante
mandatory notifications. Transactions often necessitate a considerable
amount of time to allow the parties to obtain all the necessary approvals
and clearances from the relevant competition authorities in order to close

https://unctad.org/meetings/en/SessionalDocuments/ciclpd45_en.pdf (last visited
Feb. 5, 2019).

2 Organization for Economic Cooperation and Development (“OECD”) - Directorate
for Financial and Enterprise Affairs Competition Committee, Local Nexus and
Jurisdictional Thresholds in Merger Control, (Mar. 10, 2016), at 9
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/CO
MP/WP3(2016)4&docLanguage=En (last visited Feb. 5, 2019).

8 See OECD - Directorate for Financial and Enterprise Affairs Competition
Committee, Investigations of Consummated and Non-Notifiable Mergers (Jan. 20,
2015), at 5, http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?
cote=DAF/COMP/WP3(2014)1&doclanguage=en (last visited Feb. 5, 2019). The
following OECD jurisdictions have opted for a mandatory notification system as
well: Argentina, Barbados, Belgium, Bosnia, Brazil, Bulgaria, Colombia, Croatia,
the Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, lIreland, Israel, Jersey, Jordan, Korea, Latvia, Lithuania, Macedonia,
Malta, Mexico, the Netherlands, Norway, Poland, Portugal, Russia, Slovakia, South
Africa, Spain, Sweden, Switzerland, Turkey, Ukraine, and Zambia.

4 1d. at 4.

5 Id. at 5. Countries using hybrid notification systems include: Albania, Barbados,
Bosnia, Canada, Colombia, Croatia, the Czech Republic, Greece, Jordan, Ireland,
Korea, Lithuania, Macedonia, Mexico, Norway, Pakistan, Russia, South Africa,
Spain, Sweden, Turkey, and Zambia.
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the deal. Prior to the consummation of such M&A transactions, the
undertakings involved will have a legitimate need to gather detailed
information—which may involve competitively sensitive but essential
information including, but not limited to, financial information (e.g.,
turnover figures, debits and credits, etc.), legal matters (e.g., current
agreements, ongoing lawsuits, etc.) and operational assets—about the
counterparty in order to evaluate the risks of the business that might
have an effect on the valuation of the transaction. However, under
certain circumstances, exchanging such information during the pre-
closing period could lead to the violation of the standstill obligation (i.e.,
which prohibits closing or taking certain steps to implement a notifiable
transaction before obtaining the approval of the competition authority).
This is because the procurement of the relevant information could
prevent the parties to the transaction from fulfilling the requirement to
remain as separate and independent entities prior to the consummation of
the transaction. However, in practice, it might often be difficult for the
undertakings to draw a bright line between information exchange as a
preliminary step that is necessary for the risk assessment of the
investment and as a prohibited step that could lead to charges of
“jumping the gun.” In fact, as a preliminary step, such information
exchanges are aimed at accelerating the integration process of the
undertakings concerned, and thereby maximizing the synergies expected
from combining the value/performance of the undertakings involved in
the transaction. Having said that, it is worth emphasizing that the
transaction parties should take the utmost care to cooperate carefully and
to behave meticulously when sharing information during the pre-closing
period in order to steer clear of any activities that could lead to
accusations of gun-jumping.

Another risk arising from information exchanges prior to the
consummation of an M&A transaction occurs when the parties to the
transaction are competitors. As a general rule, coordination between
competitors is prohibited under the competition law rules. To that end,
information exchanges in the pre-closing period can also lead to the
violation of this general rule, which might trigger lengthy investigations
and result in substantial monetary fines.

In recent years, competition authorities in the US and the EU have
imposed hefty monetary fines on companies engaged in mergers and
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acquisitions due to various forms of gun-jumping. Therefore, owing to
the increasing number of precedents, the scope and boundaries of gun-
jumping through the exchange of information (in the eyes of competition
authorities) is gradually becoming clearer. However, it can still be quite
complicated and challenging for companies to comprehend which
information exchanges may lead to gun-jumping claims and thus raise
competition law concerns. Additionally, considering the vital necessity
of sharing such information prior to the closing of the transaction in
order to conduct proper risk assessments regarding the investment, these
companies are left on the horns of a dilemma. To successfully resolve
this dilemma, several different mechanisms can be employed, including
the formation of a “clean team,” comprising members who are entitled
and empowered to access and evaluate the sensitive information with the
aim of helping to implement the integration plan of the transaction,
without engaging in any activities that could be characterized as gun-
jumping.

To provide a better understanding of these issues, this article will
first focus on the concept of gun-jumping, including its definition and its
types (i.e., procedural and substantive). Subsequently, we will examine
gun-jumping rules (with a particular focus on gun-jumping through
information exchange) in a number of different jurisdictions—
specifically, the US, the EU and Turkey—together with an assessment of
several groundbreaking cases in those jurisdictions. In this section, the
relevant applicable legislation in each country will be comprehensively
described and analyzed. Thereupon, we will discuss and ascertain what
kind of information is deemed competitively sensitive and then evaluate
certain alternative safeguard mechanisms to reduce the risk of gun-
jumping violations through pre-closing information exchanges.

2. The Concept of Gun-Jumping

In athletic competitions, beginning a race before the starting pistol
goes off is one of the most serious violations that an athlete can commit
on the field. As an expression that originated with the use of starting
pistols in competitive field races, ‘gun-jumping’ or ‘jumping the gun’ in
an M&A context refers to the implementation of a merger or acquisition
before receiving the approval of the relevant competition authority,
when an ex-ante notification system is in effect in that jurisdiction. In
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other words, just like runners in a track and field race, business people
who are involved in a merger or acquisition (whether as an acquirer or
target) are not permitted to “jump the gun” to implement the transaction
wholly or partially before giving notification or receiving the necessary
clearances from the relevant competition authorities.®

As explained above, merger control rules in most jurisdictions
oblige the transaction parties to notify the proposed transaction to the
relevant authorities if the transaction meets any of the notification
requirement criteria, such as exceeding the thresholds for turnover
and/or market share. It is unmistakably clear from existing precedents
that notifiable transactions that are implemented without providing
notification to the competent authorities are considered unlawful.” The
other main requirement in merger control regimes is the standstill
obligation, which refers to a period of time (whose length may vary
depending on the jurisdiction) during which the undertakings are obliged
not to implement the concerned operation or transaction until given
clearance to do so by the relevant authority.

One of the primary objectives of the obligations and requirements
set by merger control regimes is to give the competition authorities
ample time and opportunity to examine the proposed transactions, which
may impede competition by leading to higher prices or lower production
outputs, by obstructing competitors’ entry to (or expansion in) the
relevant market, and by reducing alternatives in the relevant market,
among other competition concerns. Any actions contrary to the goals of
competition law would undermine the effectiveness of merger control
systems, which ultimately exist to protect and promote the consumer
welfare. To that end, regulators aim to take preventive actions in order to
avoid having to “unscramble the eggs,” which expresses the difficulty (if
not the impossibility) of subsequently repairing or fixing the undesirable
outcomes that may result from the unlawful implementation or
consummation of an M&A transaction.®

® PATRICK HUBER ET AL., DAY-TO-DAY COMPETITION LAW: A PRACTICAL GUIDE FOR
BUSINESSES 246 (2nd ed. 2014).

7 James R. Modrall & Stefano Ciullo, Gun-Jumping and EU Merger Control, 9
EUROPEAN COMPETITION L. REV. 424 (2003).

8 Matthew S. Bailey, The Hart-Scott-Rodino Act: Needing a Second Opinion About
Second Requests, 67 OHIO STATE L.J. at 433, 444 (2006).
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2.1. Categories of Gun-Jumping

In light of the abovementioned standstill obligation and
notification requirements, gun-jumping practices mainly arise in two
distinct situations. The first one involves the premature closing or
implementation of a notifiable transaction, which is known as
“procedural gun-jumping.” The other one occurs when the parties to a
transaction are competitors and coordinate their competitive conduct by
exchanging or sharing competitively important and sensitive
information.

2.1.1. Procedural Gun-Jumping

Many jurisdictions have their own general competition rules and
more than 100 countries apply their own merger control regimes,
including certain notification requirements that may differ among
jurisdictions with regard to their timing and threshold rules.® Regardless
of the jurisdiction, one of the most important functions of these merger
control rules is to prevent anti-competitive concentrations. Therefore,
merger control regimes in numerous jurisdictions (including the EU, the
US and Turkey) provide objective criteria with respect to the waiting
periods and notification thresholds. If precise merger control rules are in
effect in a given jurisdiction, transaction parties are able to determine
whether or not a notification is required, and thus know when to notify
and implement the transaction.’® Procedural gun-jumping refers to the
implementation of a notifiable transaction without making the required
notification or complying with the waiting periods or clearance
requirements. It can also involve taking steps that could lead to one party
exercising control over the counterparty, such as establishing joint
marketing or working teams, initiating the integration process between
the undertakings, taking administrative actions or making
recommendations with respect to employees and managers, and
exchanging commercially sensitive information, without satisfying the

® JEAN-FRANCOIS BELLIS ET AL. ED., MERGER CONTROL: JURISDICTIONAL
COMPARISONS (1%t ed. 2011).

10 JULIE CLARKE, INT’L MERGER PoLICY APPLYING DOMESTIC LAW TO INT’L
MARKETS 105 (Edward Elgar, 2014).
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notification, standstill and clearance requirements. Therefore, procedural
gun-jumping is considered to be the basic and most common form of
gun-jumping that is witnessed in M&A transactions.

First of all, implementing a transaction that is subject to the
notification requirement prior to the fulfillment of this obligation is
fundamentally considered to be a gun-jumping practice. Depending on
the jurisdiction, notification thresholds for a particular transaction can be
determined on the basis of the parties’ market shares or their turnover
figures.** For example, under Section 7A of the Clayton Antitrust Act of
1914 (“Clayton Act”) in the US,!? the parties’ turnovers for the relevant
fiscal year are taken into consideration in order to determine whether or
not the transaction exceeds the notification thresholds, which are revised
annually by the Federal Trade Commission (“FTC”) on the basis of the
change in the gross national product. Similar to the EU merger control
regime, a transaction falls within the scope of the Turkish merger control
regime if the turnovers of the parties to the proposed transaction exceed
the predetermined jurisdictional thresholds, which are set by the
Communiqué No. 2010/4 on Mergers and Acquisitions Requiring the
Approval of the Competition Board (“Communiqué No. 2010/4”).* On
the other hand, certain countries (including Jordan, Uruguay, and the
United Arab Emirates) implement merger control rules for proposed
transactions purely on the basis of the parties’ respective market
shares. !4

Gun-jumping practices also arise in situations where the parties
implement a notifiable transaction immediately after making the
required notification to the relevant authority, but without observing the
standstill period or receiving official final clearance regarding the
proposed transaction. The fundamental aim of standstill obligations is to
prevent a premature change of control between undertakings. Therefore,
failing to observe timing limitations is considered to be a serious

11 DAVID J. LAING ET AL., GLOBAL MERGER CONTROL MANUAL 511 (Cameron May
Ltd., 7 ed. 2007).

12 Section 7A of the Clayton Act, 15 U.S.C. § 18a.

13 Communiqué on Mergers and Acquisitions Requiring the Approval of the
Competition Board (published on Oct. 7, 2010).

4], MARK GIDLEY & GEORGE L. PAUL, WORLDWIDE MERGER NOTIFICATION
REQUIREMENTS (Kluwer Law Int’1, 2009).
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infringement of competition rules by its very nature.*® To put it another
way, standstill obligations are aimed at deterring the parties from
implementing the concentration before it is declared to be compatible
with the applicable competition law rules. The underlying idea behind
this prohibition is that the parties are considered to be competitors and/or
separate entities until clearance is received from the relevant authorities
and the deal is closed. Therefore, the fact that a transaction is later
approved would not legitimate or legalize prohibited pre-merger
activities that constitute a gun-jumping violation.®

2.1.2. Substantive Gun-Jumping

Substantive gun-jumping occurs when the transacting parties are
competitors and when they participate in activities that may cause or
lead to the prevention, restriction or distortion of competition. In contrast
to procedural gun-jumping cases, there is no notification requirement in
such circumstances. Accordingly, no standstill obligation exists either,
since the concerned undertakings merely possess the intention to merge
in the (near) future, and therefore, engage in certain conducts aimed at
coordinating their business activities with each other to create synergies
or integration before the implementation of the transaction. However,
undertakings might still breach general competition law rules through
such behaviors by exchanging competitively sensitive information,
which is treated as a violation in major competition law regimes,
including those in the US and the EU.Y’

Coordinated behaviors between competitors are regulated under
Article 101 of the Treaty on the Functioning of the European Union
(“TFEU”),'® which, inter alia, forbids pre-merger cooperation or
exchange of commercially sensitive information among the concerned
undertakings, even if the transaction is later notified to and approved by

15 Elektrabel v. Compagnie Nationale Du Rhone, Case No COMP/M.4994, Comm’n of
the European Communities, at 34 (Jun. 10, 2009).

16 James R. Modrall & Stefano Ciullo, supra note 7, at 425.

7 Eleanor M. Fox, US and EU Competition Law: A Comparison, GLOBAL
COMPETITION POLICY, INSTITUTE FOR INT’L EcONOMICS, (Edward M. Graham & J.
David Richardson eds., 1997), at 339-341.

18 See the Consolidated Version of the TFEU (2016, C202/88).
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the Commission.*® Likewise, in the Turkish competition law regime, the
primary legislation that applies to information exchanges is Article 4 of
the Law No. 4054 on the Protection of Competition (“Law No. 4054”),%°
which is akin to (and closely modeled after) Article 101 of the TFEU.
Similarly, under US law, the exchange of competitively sensitive
information among competing parties is considered to be illegal under
Section 1 of the Sherman Antitrust Act of 1890 (“Sherman Act”),?
which condemns concerted conduct that is considered to necessarily
eliminate or impede competition, without regard to its actual effects.??

3. Assessment of Gun-Jumping Rules in Different
Jurisdictions: A Comparative Look at the US, the EU and Turkey

Recently, many jurisdictions have shown a growing interest in
penalizing the parties to a concentration who share information or
coordinate with each other prior to the approval of the transaction by the
relevant competition authorities (i.e., during the pre-closing period). The
fines imposed on such parties can be significantly high in the current
competition law environment, as various governments have been
adopting much more aggressive enforcement procedures for dealing with
gun-jumping practices. For example, in 2018, the European Commission
fined Altice—a multinational telecommunications company based in the
Netherlands—EUR 125 million for putting into effect its acquisition of a
Portuguese telecommunications operator prior to receiving the necessary
clearance from the European Commission.? In a similar vein, the US
authorities held in 2003 that the pre-merger engagements between
Gemstar-TV Guide International, Inc. (“Gemstar”) and TV Guide, Inc.
(“TV Guide”) had been illegal since the merger review process had not
yet been completed, and the parties were required to pay USD 5.67
million in civil penalties, which was the largest amount ever paid in a

19 PANAGIOTIS FOTIS & NIKOLAOS ZEVGOLIS, THE COMPETITIVE EFFECTS OF MINORITY
SHAREHOLDINGS: LEGAL AND EcoNOMIC ISSUES 90 (Hart Publishing, 2016).

20 L aw NoO. 4054 ON THE PROTECTION OF COMPETITION [LAW No. 4054] (DEc. 13,
1994, No. 22140).

21 SHERMAN ANTITRUST ACT OF 1890, 15 U.S.C. §§ 1-7.

22 Gregory J. Werden, Competition, Consumer Welfare & Sherman Act, 9 SEDONA
CONFERENCE J. 87-88 (2008).

23 Altice v. PT Portugal, Case M.7993, European Comm’n (Apr. 24, 2018).
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gun-jumping case in the US at that time.?* Just like in the US and the
EU, premature implementations of notifiable concentrations are
prohibited in Turkey as well.

In the sections below, we analyze the landmark gun-jumping
decisions in the case law of the US, the EU and Turkey, following the
explanations of the applicable rules and the current status of the law in
the relevant jurisdictions.

3.1. The United States
3.1.1. Legislation

In the US, gun-jumping violations are subject to Section 1 of the
Sherman Act and Section 7A of the Clayton Act, or the Hart-Scott-
Rodino Antitrust Improvements Act of 1976 (“HSR Act”), depending on
the particular type(s) of practice in question. Even though these
legislations all prohibit various pre-merger misconducts by the parties to
a transaction, they are applicable to cases of different natures and
distinct characteristics. For instance, the Sherman Act deals with anti-
competitive agreements between independent companies, whereas the
HSR Act is designed to investigate cases involving the acquisition of a
beneficial ownership before the waiting period is concluded.

Section 1 of the Sherman Act provides the main competition law
rules regarding “every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce among the
several States, or with foreign nations,”” which are deemed to be
illegal. In other words, Section 1 aims to deter agreements that prevent
or restrain competition. Such anti-competitive agreements can either be
considered per se unlawful, which means that the existence of such
agreements is a legal violation in itself, or they can be analyzed based on

24 United States v. Gemstar TV Guide Int’l, Inc. and TV Guide, Inc., 1:03CV00198,
Final Judgment (2003).

25 SHERMAN ANTITRUST ACT OF 1890, 15 U.S.C. § 1.
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the “rule of reason,” which examines whether or not the agreement in
question actually harms competition.?

Within the context of Section 1 of the Sherman Act, pre-closing
activities of undertakings that are engaged in an M&A transaction are
examined based on the “rule of reason” approach, unless the parties are
engaged in price-fixing activities with a clear intent to fix prices or
allocate markets and customers.?” The rule of reason approach requires
an assessment to determine whether the restrictive practices under
examination impose a restraint on competition and whether the
agreement in question has pro-competitive effects.?® Therefore, the
courts apply a “balance test” in order to compare the competitive harm
and the competitive benefit arising from the anti-competitive
agreement.?® In such cases, pro-competitive benefits are deemed to
provide a justification for the investigated activities. However, pro-
competitive effects do not always legitimate or legalize the examined
practices of the parties if there were other possible ways and potential
actions that the parties may have taken and which may have caused
noticeably less harm to competition.*

The pre-closing exchange of confidential information between the
parties to a merger or acquisition is considered to constitute “premature
coordination,” and is assessed under the rule of reason approach, as
stated above. In practice, this means that cooperation among
undertakings through the exchange of information is not per se illegal. If
the concerned undertakings in an efficiency-enhancing integration
coordinate their activities in order to achieve pro-competitive benefits,
then the coordination among competitors is examined under the rule of

% peter J. Kadzik, Compliance Guide to the Antitrust Laws of the United States, 2(2)
INT’L COMPANY AND COMMERCIAL L.R. 47 (1991).

27 Richard Liebeskind, Gun-jumping: Antitrust Issues Before Closing the Merger, 2
ABA SECTION OF BUSINESS LAW (2008).

28 The Major League Baseball Properties, Inc. v. Salvino, Inc., 542 F.3d 290 (2d Cir.
2008).

29 Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820, 829 (3d Cir. 2010).

30 Debre J. Pearlstein et al. eds., Antitrust Law Developments, AMERICAN BAR
ASSOCIATION 73 -78 (2002).
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reason approach.®! In other words, legitimate information exchanges that
are needed for the preparation of due diligence reports or other necessary
procedures for the transaction do not constitute gun-jumping practices.*

Unlike Section 1 of the Sherman Act, the HSR Act does not apply
to a broad range of transactions, as it only affects transactions that are
subject to notification and only until the end of the HSR waiting
period.® In other words, if a transaction requires notification within the
context of the HSR Act, “no person shall acquire, directly or indirectly,
any voting securities or assets of any other person’* until the HSR
waiting period has expired. The waiting period, putting aside the
exceptions provided in the law, is generally thirty (30) days after the
consummation of the filing.*® Therefore, both the acquirer (who will
acquire voting securities or assets after the acquisition) and the acquired
party are prohibited from exercising or implementing the proposed
transaction until the waiting period is concluded.

As stated above, the HSR Act prohibits the acquisition of
beneficial ownership without observing the notification and standstill
requirements.®® However, in looking at the precise wording of the HSR
Act, we note that an explicit definition or explanation of “beneficial
ownership” is not provided. According to a report by the FTC’s Bureau
of Competition, signing the contract may create a transfer of beneficial
ownership, which is entirely lawful if the transfer does not confer
additional indicia of ownership, such as “control through management
contracts, integrating operations, joint decision making, or transferring
confidential business information for purposes other than due diligence

31 The FTC and the US Department of Justice (“D0J”), Antitrust Guidelines for
Collaborations Among Competitors 8 (2000).

%2 M. Howard Morse, Mergers and Acquisitions: Antitrust Limitations on Conduct
Before Closing, 57(4) THE BUSINESS LAWYER J. 1463, 1481 (2002).

3 HSR Act, 15 U.S.C. § 18a.
314,
3 HSR Act, 15 U.S.C. § 18a(b)(1).

% William Blumenthal, General Counsel, Federal Trade Comm’n, The Rhetoric of
Gun-Jumping, Remarks Before the Association of the Corporate Counsel Annual
Antitrust Seminar of Greater New York Chapter: Key Developments in Antitrust for
Corporate Counsel, at 2 (Nov. 10, 2005).



Gun-Jumping through Pre-Closing Information Exchanges in M&A Transactions 153
and Alternative Safeguard Mechanisms

inquiries, " which do not comply with the purposes of the statute. This
rule means that assessments of beneficial ownership within the scope of
the HSR Act should be fact-based in each case.

As per Section 18a(g)(1) of the HSR Act, violations related to gun-
jumping activities might be subject to civil penalties of not more than
USD 40,000 for each day during which a party is in violation.*

3.1.2. Enforcement and Implications

As mentioned above, US enforcement authorities are known to
investigate gun-jumping practices under both the Sherman Act and the
HSR Act. Since there are no specific, set-in-stone written rules in terms
of what kind of behaviors or actions would lead to jumping the gun,
analyzing the available precedents will be of crucial importance for
undertakings which intend to implement a merger or acquisition in order
to avoid crossing over the fine line between permissible activities and
gun-jumping violations due to pre-closing information exchange.

In 2000, the DoJ opened an investigation against Gemstar and TV
Guide, which were two competing undertakings providing interactive
program guides and packaged subscription television services to
consumers. The investigation was initiated on the grounds that the
undertakings had infringed Section 1 of the Sherman Act, Section 7A of
the Clayton Act and the HSR Act, all of which collectively prohibit
agreements in restraint of trade and the acquisition of assets by the
potentially merging parties before the expiration of the waiting periods.*
In late 1999, the relevant companies entered into a merger agreement
that included various business restrictions, giving the merging parties a

37 William J. Baer, Rep. from the Bureau of Competition, The ABA Spring Meeting
(Apr. 15, 1999).

3 HSR ACT, 15 U.S.C. § 18A(G)(1). The relevant section of the HSR Act sets forth a
civil penalty of not more than USD 10,000. However, this amount was increased to
USD 40,000 by the FTC as of August 1, 2016. See FTC, 16 CFR Part 1:
Adjustments to Comm’n Civil Penalty Amounts to Reflect Inflation as Required by
the Federal Civil Penalties Inflation Adjustment Act; Interim Final Rule, Federal
Register Notice, Vol. 81, No. 126 (Jun. 30, 2016).

3 United States v. Gemstar TV Guide Int’l, Inc. and TV Guide, Inc., 1:03CV00198,
Complaints (2003), 1.
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certain level of control over each other’s assets during the pre-closing
period.*® However, before the consummation of the merger agreement,
the undertakings also shared confidential information about prices,
market operations and capacity. Accordingly, the undertakings
intermingled their assets even when they were both required to remain as
separate companies.*! The Court held in its judgment that the parties
were restrained from “disclosing or seeking the disclosure of
information about current or future prices”* during the negotiation
process and the interim period of the merger agreement. Finally, the
companies were ordered jointly and severally to pay a civil penalty in
the amount of USD 5,676,000.%

In another noteworthy case, the exchange of competitively
sensitive information during the pre-consummation period was deemed
as gun-jumping by the United States District Court for the District of
Columbia. That case concerned the merger agreement between
Computer Associates International, Inc., (“CA”) and Platinum
Technology International, Inc. (“Platinum”).** The merger agreement
stated that Platinum would only be allowed to offer its customers
discounts above 20% off list prices after receiving CA’s written
approval.*® This requirement enabled CA to review competitively
sensitive information about Platinum’s customers and business
strategies, and thereby facilitated CA in exercising control over
Platinum, which was prohibited under the HSR Act as a gun-jumping
practice.*® In its final judgment, the Court ordered the parties to pay a
civil penalty in the amount of USD 638,000.4’

401d. 32.
411d. 60.
42 United States v. Gemstar TV Guide Int’l, Inc. and TV Guide, Inc., supra note 24.
® United States v. Gemstar TV Guide Int’l, Inc. and TV Guide, Inc., supra note 39.

4 United States v. Computer Associates Int’l, Inc. and Platinum Technology Int’l, Inc.,
1-02062 Competitive Impact Statement (2002).

d.

®United States v. Computer Associates Int’l, Inc. and Platinum Technology Int’l, Inc.,
1:01CV02062, Complaint for Equitable Relief and Civil Penalties (2001).

47 United States v. Computer Associates Int’l, Inc. and Platinum Technology Int’l, Inc.,
1-02062 Final Judgment (2002), at 8.
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In a recent example of a gun-jumping case due to the exchange of
competitively sensitive information, US authorities filed complaints
against Flakeboard America Ltd. (“Flakeboard”) and SierraPine for
engaging in unlawful conduct while the proposed acquisition of two
particle mills by Flakeboard from SierraPine was still undergoing
antitrust review.*® In 2014, Flakeboard announced its intention to
acquire some of the entities owned by SierraPine through the proposed
transaction, which exceeded the threshold amount under the HSR Act.
The gun-jumping practices occurred after the parties agreed to close
some of the entities owned by SierraPine, and accordingly shifted the
beneficial ownership to the acquirer before the regulatory review had
been completed.*® Through this transfer, SierraPine also provided
Flakeboard with competitively sensitive information—such as the name
and contact information of customers, as well as the types and volumes
of the products purchased by the customers, among others—about the
concerned entities.>® The US District Court for the Northern District of
California (San Francisco Division) held that Flakeboard and SierraPine
had to pay USD 1.9 million each (USD 3.8 million in total) to the United
States government for violating Section 1 of the Sherman Act.*!

3.2. The European Union
3.2.1. Legislation

Under EU Law, gun-jumping practices are investigated under
Article 7(1) of the Council Regulation (“EC”) No. 139/2004 of 20
January 2004 on the control of concentrations between undertakings
(“EC Merger Regulation”) and Article 101 of the TFEU, which are
examined in further detail below. In a nutshell, the EC Merger
Regulation sets forth the rules regarding concentrations and notification

48 United States v. Flakeboard America Limited, Celulosa Arauco y Constitucion, S.A.,
Inversiones Angelini y Compania Limitada, and Sierrapine, 3:14-cv-4949,
Competitive Impact Statement (2014), at 2.

4 1d. at 3.

%01d. at 6.

51 United States v. Flakeboard America Limited, Celulosa Arauco y Constitucion, S.A.,
Inversiones Angelini y Compania Limitada, and SierraPine, 3:14-cv-4949, Final
Judgment (2015), at 4-5.
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requirements (similar to the HSR Act), whereas Article 101(1) of the
TFEU prohibits anti-competitive agreements, decisions by associations
of undertakings and concerted practices.

Any kind of pre-closing coordination among the undertakings to a
transaction might be caught within the scope of Article 101 of the
TFEU, which prohibits “all agreements between undertakings, decisions
by associations of undertakings and concerted practices which may
affect trade between the Member States and which have as their object
or effect the prevention, restriction or distortion of competition.”” The
broad scope of Article 101 carries the risk of leading to over-
enforcement during M&A procedures. Therefore, the European
Commission generally refers to the Guidelines on the Applicability of
Article 101 of the TFEU to Horizontal Cooperation Agreements
(“Horizontal Cooperation Guidelines”)®>® when dealing with potential
gun-jumping cases due to pre-closing information exchange, especially
when the parties to the transaction are competitors.>

According to the decisions of the European Commission and the
European courts, the exchange of confidential information does not per
se invoke the scrutiny of Article 101, if such information is exchanged in
connection with pre-closing procedures only, without any effect of
restricting competition.> On the other hand, the Horizontal Cooperation
Guidelines state that information related to “prices (for example, actual
prices, discounts, increases, reductions or rebates), customer lists,
production costs, quantities, turnovers, sales, capacities, qualities,
marketing plans, risks, investments, technologies and R&D programs
and their results”®® are of strategic importance, and therefore, sharing
such data is likely to fall under the scope of Article 101 of the TFEU.
Accordingly, parties preparing for a merger or acquisition should not

52 See Avrticle 101(1) of the TFEU.

53 See Horizontal Cooperation Guidelines (2011, C 11/1).

54 Koninklijke Philips Electronics v. Saeco Int’l Group, Case C-98/17 P, European
Comm’n (Sep. 26, 2018), 73-74.

%5 James R. Modrall, Stefano Ciullo, supra note 7, at 426.

% Horizontal Cooperation Guidelines, supra note 53, 86.
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share such “strategic information” even during the due diligence or
integration processes.’

The EC Merger Regulation establishes a clear-cut set of rules
providing the European Commission with the exclusive competence and
authority to control and regulate proposed concentrations. A transaction
may come under the Commission’s scrutiny if it satisfies the
“community dimension” and exceeds the thresholds set by the EC
Merger Regulation.®® This rule indicates that any transaction that
exceeds the prescribed thresholds are subject to the EU merger control
regime and should be notified to and approved by the European
Commission.*

In this regard, undertakings are not allowed to implement a
concentration prior to notification and until the European Commission
has cleared the transaction.®® The European Commission may impose
fines not exceeding 10% of the aggregate turnover of the concerned
undertakings if the parties fail to satisfy the notification requirement or
the standstill obligation, without considering whether or not the violation
was intentional.®

Similar to the US, pre-closing information exchanges among the
transaction parties may result in a gun-jumping violation under the EU
merger control regime. The European Commission is empowered and
authorized to inspect the parties in order to ensure that no competitively
sensitive information has been shared among them before the closing or
during the negotiation process that could lead to a change of control
prior to the clearance of the transaction.®? Such information sharing is

5 Cani Fernandez, Information Exchanges and the Due Diligence Process, 13
COMPETITION LAW INT’L at 67-72 (2017).

% See EC Merger Regulation, Art. 1.

%9 Ulrich von Koppenfels, A Fresh Look at the EU Merger Regulation? The European
Comm’n’s White Paper “Towards More Effective EU Merger Control”, LIVERPOOL
L. R. 36, at 7-9 (2015).

60 See EC Merger Regulation, Art. 7(1).
61 See EC Merger Regulation, Art. 14(2)(b).
62 See EC Merger Regulation, Art. 13.
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only allowed when the undertakings have a legitimate business
justification arising from the proposed transaction.®?

3.2.2. Enforcement and Implications

Compared to the US enforcement authorities, the European
Commission did not pay all that much attention to the issue of gun-
jumping practices until Altice/PT Portugal,®* which will be reviewed in
detail below. On a side note, the EU decisions on gun-jumping cases are
mainly related to procedural violations of Article 7(1) of the EC Merger
Regulation.®® Considering the limited number of gun-jumping cases in
the EU, it would also be appropriate to conclude that the Commission is
not as aggressive as the US competition authorities regarding this issue
when it comes to imposing fines on the concerned undertakings.

In 1999, the Commission dealt with a joint venture agreement
between three media enterprises, namely Bertelsmann, Kirch, and
Premiere.%® In that case, the questions regarding the gun-jumping
violations arose from the pre-notification actions of the companies, such
as the use and marketing of each other’s products. Therefore, during the
meeting of November 5, 1997, which was held between the
representatives of the relevant companies and an official from the
European Commission regarding the merger plan, the commissioner
reminded the undertakings (referring to the parties’ early implementation
of the merger agreement) that if a merger is put into force before formal
clearance is granted, the concerned companies could be fined up to 10%
of their aggregate turnovers.®” Subsequently, the European Commission
warned the undertakings once again, due to their ongoing anti-

83 Atmaja Tripathy, Gun Jumping: The Unaddressed Issues in Pre-merger Negotiations
in India, 38 (10) EUROPEAN COMPETITION L. R. 441, 447 (2017).

&4 Altice/PT Portugal, Case M.7993, European Comm’n (Apr. 24, 2018).

% OECD - Directorate for Financial and Enterprise Affairs Competition Committee,
Suspensory Effects of Merger Notifications and Gun Jumping, DAS/COMP (2018)
11 (Oct. 4, 2018), http://www.oecd.org/officialdocuments/publicdisplaydocu-
mentpdf/?cote=DAF/COMP(2018)11&docLanguage=En (last visited Feb. 5, 2019).

%  Bertelsmann/Kirch/Premiere, Case No IV/M.993, Comm’n of the European
Communities (May 27, 1998).

67 See the European Comm’n’s announcement of Nov. 5, 1997, no. IP/97/953.
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competitive behaviors (even after the abovementioned meeting), and
invited them to take the necessary measures to remove the actual effects
on competition.%® Shortly after the warning, the Commission announced
that the undertakings had agreed to suspend their existing marketing
operations and comply with the terms of the applicable EU merger
control rules as soon as possible.®® The final decision can be regarded as
a milestone in EU merger control enforcement, since the European
Commission issued several announcements about the premature
implementation of a notifiable operation and finally cleared the
transaction without imposing any fines on the undertakings.™

In 2018, the Commission has been noticeably more aggressive
with respect to imposing fines for gun-jumping violations. Indeed, on
April 24, 2018, the Commission imposed a record-breaking fine of EUR
124.5 million on Altice for breaching the standstill obligation with
regard to the transaction concerning the acquisition of the Portuguese
telecommunications operator, PT Portugal.”* Through its Altice/PT
Portugal decision, the European Commission has shed some valuable
light on what is considered to constitute gun-jumping from its
perspective. In terms of information exchanges prior to receiving
clearance, the European Commission found that PT Portugal had
systematically and extensively provided commercially sensitive
information prior to the date of the notification and the date of the
clearance decision, which was accomplished “either during meetings
between the management of the two companies, or on an ad-hoc basis,
as a follow-up to these meetings or on specific topics.”’? The exchanged
information was considered strategic and commercially sensitive, as they
related to PT Portugal’s commercial targets and behavior in the relevant
market, tariffs, margins, costs, average revenue per user, as well as
information about the details of PT Portugal’s network, none of which
was publicly available.”® Additionally, the relevant information was

88 See the European Comm’n’s announcement of Dec. 1, 1997, no. IP/97/1062.
% See the European Comm’n’s announcement of Dec. 15, 1997, no. IP/97/1119.
70 James R. Modrall, Stefano Ciullo, supra note 7, at 426.

L Altice/PT Portugal, supra note 64.

21d. 378.

B d. 411.
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found to be granular and up-to-date.” In this regard, the European
Commission concluded that Altice had exercised decisive influence over
PT Portugal, since the exchange of such information went beyond what
was necessary for the purposes of completing the transaction,
considering that such information was exchanged outside any ‘“clean
team” agreements (which will be discussed below) and after the due
diligence phase. Moreover, the Commission found that Altice had acted
as if it already had control over PT Portugal and was entitled to ask for
and receive such information.”

In light of the Commission’s decision in Altice/PT Portugal, it
would be reasonable to infer that Commissioner Margrethe Vestager was
signaling the European Commission’s new and stricter approach toward
gun-jumping violations when she declared that, “The fine imposed by the
Commission on Altice today reflects the seriousness of the infringement
and should deter other firms from breaking EU merger control rules."®

Following the Altice/PT Portugal case, the Court of Justice of the
EU (“ECJ”) provided further guidance on the interpretation of the
standstill obligation under the EU merger control regime in Ernst &
Young.”” In 2013, KPMG Denmark and Ernst & Young (“E&Y”), two
well-known auditing companies, agreed to merge their operations in
Denmark and notified the Konkurrencerddet (Competition Council of
Denmark, or “Danish Competition Authority”) of the impending
transaction. Relying on the merger agreement, KPMG Denmark
terminated its cooperation agreement with KPMG International
immediately after having signed the agreement with E&Y.”® The Danish
Competition Authority found that the termination of the cooperation
agreement had infringed the standstill obligation and would be
considered as a gun-jumping practice, since it was deemed to be a pre-
closing implementation that had been carried out without the
competition authority’s approval.”® E&Y appealed the Danish

1d. 414.

5 1d. 423.

76 See the European Comm’n’s announcement of Apr. 24, 2018, no. IP/18/3522.
" Ernst & Young P/S v. Konkurrencerddet, Case C-633/16, ECJ (May 31, 2018).
81d. 16.

d. 2.
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Competition Authority’s decision before the ECJ, which ultimately
concluded that “rhe termination of the cooperation agreement may not
be regarded as bringing about the implementation of a concentration,
irrespective of whether that termination has produced market effects.
In reaching this conclusion, the ECJ found that the termination of the
cooperation agreement was likely to be of an ancillary and preparatory
nature, and ruled that it would not contribute to the change of control
over the target, regardless of its potential effects on the market.®! In this
context, the ECJ has clarified that the partial implementation of a
concentration by taking certain measures does not in itself breach the
standstill obligation, so long as such measures do not contribute to a
lasting change of control over another undertaking.

3.3. Turkey
3.3.1. Legislation

Similar to the merger control regimes in the US and the EU,
implementing a merger or an acquisition without notifying the Turkish
Competition Board (“Competition Board”) about the transaction is
prohibited under Turkish law. Article 7 of the Law No. 4054 prohibits
concentrations that would create a dominant position or strengthen a
dominant position and impede effective competition in the relevant
market.

The types of concentrations that require prior notification and
approval by the Competition Board are regulated under Communiqué
No. 2010/4. In this regard, a merger control filing is mandatory in
Turkey for transactions that result in a change of control on a lasting
basis and that trigger one of the alternative turnover thresholds provided
under Article 7 of Communiqué No. 2010/4. Therefore, Turkey is one of
the jurisdictions that stipulate and enforce an ex-ante notification system.
The Competition Board has the authority to launch an ex officio
investigation in case a notifiable transaction is closed before clearance is
granted, and possesses the power to order structural as well as behavioral

8 1d. 64.
8 1d. 60.
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remedies in order to restore the situation to the status quo that existed
prior to the closing.®?

Additionally, if the parties to a notifiable transaction violate the
suspension requirement (i.e., if they close a notifiable transaction
without the approval of the Competition Board or fail to notify the
transaction at all), a turnover-based monetary fine (based on the
domestic turnover generated in the financial year preceding the date of
the monetary fine decision) will be imposed on the acquirer in
straightforward acquisitions or on both parties in the case of mergers.® It
is also notable that a monetary fine imposed as a result of a violation of
the suspension requirement will, in any event, not be less than TL
21,036 (approximately EUR 3,468 or USD 3,929 based on the exchange
rate of the Central Bank of Turkey at the time of writing).®* To that end,
it should be mentioned that the monetary fines arising from gun-jumping
violations in Turkey are considerably lower than comparable fines in
other jurisdictions. Furthermore, considering the depreciation of the
Turkish Lira in recent years, it could be argued that this may reduce the
deterrent effect of monetary fines and lead to an increase in the number
of concentrations that are unlawfully implemented, and therefore,
impede the proper and effective functioning of the ex-ante merger
control system.%

Moreover, the Turkish merger control regime decrees that a
notifiable concentration is invalid (and subject to all the legal
consequences of its invalidity), unless and until it is approved by the
Competition Board.® In other words, the implementation of a notifiable
transaction must be suspended until clearance is granted by the
Competition Board. Therefore, a notifiable concentration will not be

82 See Article 11(b) of the Law No. 4054.

8 1d. Article 16.

8 See Article 1 of the Communiqué No. 2018/1 on the Communiqué Concerning the
Increase of the Minimum Administrative Fines Specified in Paragraph 1 of Article
16 of the Law No. 4054 (published on Dec. 2, 2017). The minimum amount of this
fine was set at TL 21,036 for 2018.

8 Ayhan Kortunay, Rekabet Hukuku Acisindan Birlesme ve Devralmalarda Erken
Bagslama (Gun Jumping) Sorunu, 3 BANKA VE TICARET HUKUKU DERGIsI, 19, 35
(2010).

8 See Article 7(2) of the Law No. 4054 and Article 10(4) of Communiqué No. 2010/4.
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legally valid until the approval of the Competition Board, and such
notifiable transactions cannot be closed in Turkey before clearance is
obtained from the Board. Accordingly, the undertakings to a notified
transaction are obliged to remain as separate entities until they receive
the Board’s approval.

In light of the foregoing and contrary to the EU merger control
regime, which imposes the same type of fines on the undertakings
regardless of whether the prematurely implemented transaction is itself
compatible with the general competition rules, the Turkish merger
control regime sets different penalties for two possible gun-jumping
scenarios under Article 11 of the Law No. 4054.8” The first one arises
when the undertakings implement a transaction—which would not create
a dominant position or strengthen the actual dominant position of an
undertaking or significantly impede competition—without filing the
mandatory notification. In this scenario, the Competition Board approves
the transaction, but also imposes a fine on the concerned undertakings
due to their failure to notify. The second situation arises when the
transaction in question creates or strengthens a dominant position or
significantly impedes competition. In that case, the undertakings are
obliged to pay the fine imposed, terminate the transaction and remove its
illegal de facto effects (i.e., return to the pre-merger conditions) as soon
as possible. It is worth noting that the Competition Board does not adopt
a “rule of reason” approach when applying Article 11, and therefore, the
intent and motives of the undertakings with respect to the violation are
not taken into consideration.®®

Substantive gun-jumping practices are also subject to scrutiny
under Article 4 of the Law No. 4054, which prohibits anti-competitive
agreements. Therefore, the exchange of competitively sensitive
information prior to the Competition Board’s approval could also fall
within the scope of Article 4. In fact, the Competition Board has
concluded in several of its precedents that the exchange of information,

87 Ayhan Kortunay, supra note 85, at 34.
8 1. YILMAZ ASLAN, REKABET HUKUKU DERSLERI 224 (Oct. 2016).
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detailed surveys and statistical studies carry the potential to impede the
competition by facilitating collusion among competing undertakings.%®

3.3.2. Enforcement and Implications

As a trending competition law issue that has risen in importance all
around the world, gun-jumping practices have attracted the Competition
Board’s attention as well, especially because the Turkish competition
law and merger control regimes have developed in light of the EU
competition law rules. However, it could be argued that, unlike the
recent developments in the EU, the Competition Board’s precedents are
not yet sufficiently developed to provide clear guidelines on the issue of
gun-jumping practices in Turkey, particularly with respect to gun-
jumping violations through pre-closing information exchanges.
Nevertheless, the Competition Board’s general stance reflects a
willingness/tendency to follow the European Union’s rules and practices
in matters where there is still some lingering uncertainty.

The Board has exhibited a consistent reaction to procedural gun-
jumping incidents, about which it appears to be less flexible. An
illustrative example of its strict approach to cases involving gun-jumping
through information exchange was provided by the acquisition of Ultima
Bilgisayar (“Ultima”) and Dendrite Turkey Inc. (“Dendrite”) by
Cegedim Bilisim (“Cegedim”). Even though the Board ultimately
approved the acquisition transaction in August 2010, it also chose to
impose administrative monetary fines on the parties for gun-jumping,
since among other practices leading to gun-jumping (including the
appointment of Cegedim’s vice-chairman as a representative to Ultima’s
board of directors), the parties had exchanged information regarding
their employment agreements, operational systems, cash flow

8 See e.g., Competition Board Decision of November 28, 2017, Case 17-39/636-276 —
Syndication Loans; Competition Board Decision of March 8, 2013, Case 13-13/198-
100 — 12 Banks; Competition Board Decision of April 18, 2011, Case 11-24/464-
139 — Automotive Sector; Competition Board Decision of May 20, 2009, Case 09-
23/494-120 — Private Schools; Competition Board Decision of February 8, 2002,
Case 02-07/57-26 — Fertilizer; Competition Board Decision of September 11, 2003,
Case 03-60/733-343 — Coal Cartel; Competition Board Decision of February 24,
2004, Case 04-16/123-26 — Ceramic; Competition Board Decision of February 1,
2002, Case 02-06/51-24 — Cement.



Gun-Jumping through Pre-Closing Information Exchanges in M&A Transactions 165
and Alternative Safeguard Mechanisms

statements, and technical capacities and efficiency ratings of their
employees.%

Similarly, the Competition Board imposed a monetary fine on the
acquirer in the transaction concerning the acquisition of PR Net Halkla
Mliskiler (“PR”) by Ajans Press Medya (“Ajans Press”). In that case, the
Competition Board determined that de facto control of the target had
already been transferred to Ajans Press prior to its approval of the
transaction.* The Competition Board’s findings on gun-jumping in this
transaction were mainly related to (and derived from) the following
facts: (i) PR had moved to the same building in which Ajans Press was
located, (ii) Ajans Press intervened in the day-to-day operations of PR,
(iii) the employees of PR had conducted a meeting pursuant to the
directive of the owner of Ajans Press, and (iv) the parties had exchanged
competitively sensitive information, such as customer-share lists,
production resources and prepared joint projects.

4. Proposed Solutions to Reduce the Risk of Gun-Jumping
Through Pre-closing Information Exchange

As analyzed in detail in the previous sections, the exchange of
competitively sensitive information prior to the notification of the
transaction and the approval of the relevant competition authority has
been recognized as a premature implementation of a proposed
transaction in the US, the EU and Turkey, where ex-ante mandatory
notification systems have been adopted. The treatment of such
information exchanges as gun-jumping violations stems from the
possibility that they may result in the exercise of decisive influence of
one party to the transaction over the other, which may raise coordination
concerns. Nevertheless, a certain level of information exchange is often
required to conduct the essential risk assessments with respect to the
transaction, in addition to the necessity of engaging in such information
exchange as an ancillary and preparatory step for carrying out the
transaction. Therefore, it can be challenging for the parties to the
transaction to determine the permissible and lawful boundaries of the

% Competition Board Decision of August 26, 2010, Case 10-56/1089-411 — Cegedim.

1 Competition Board Decision of October 21, 2010, Case 10-66/1402-523 — Ajans
Press.
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pre-closing information exchange. Nevertheless, it is also of the utmost
importance to determine these boundaries, since the undertakings face
the risk of paying substantial fines due to their alleged gun-jumping
practices, which might significantly impair and reduce the economic
efficiencies that could be gained from the transaction. In fact, recent
decisions by competition authorities around the world indicate that gun-
jumping practices could result not only in monetary fines being imposed
on the undertakings, but could also delay the closing and successful
implementation of M&A transactions.

Considering the legitimate and genuine business need for some
level of coordination between the parties before the implementation of
an M&A transaction, we will now examine what kind of information is
deemed competitively sensitive by the competition authorities, and then
assess alternative mechanisms that could be established in order to
enable the parties to a transaction to exchange such information prior to
a clearance decision without getting caught in the hazardous nets of a
gun-jumping violation.

4.1. ldentification of Competitively Sensitive Information

In the current competition law environment, exchanging
competitively sensitive information between undertakings is prohibited
in many jurisdictions. Parties to a transaction do not enjoy the
protections of a “safe harbor” that would allow them to share any
commercial information, even prior to the signing of the agreement or
during the due diligence or integration processes.®? The scope of
“competitively sensitive information” may differ from one jurisdiction to
another, but it can be generally stated that the overall model and
boundaries of impermissible conduct are similar in all jurisdictions,
considering the precedents and guidelines that have been put forth by the
major competition authorities.

%2 Jeffrey M. Weiner, Business Due Diligence Strategies: Leading Lawyers on Meeting
Client Expectations, Navigating Cross-Border M&A Transactions and
Understanding the Importance of Due Diligence in Today’s Economy, Thomson
Reuters/Aspatore 14 (2010).
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As previously mentioned, information exchanges are evaluated
under the “rule of reason” standard in the United States.®® For example,
in 2013, Bosley, Inc., (the nation’s largest manager of medical/surgical
hair restoration procedures) was forced to settle FTC charges that it had
illegally exchanged competitively sensitive, nonpublic information about
its business practices with one of its competitors, HC (USA), Inc.,
commonly known as the Hair Club.®* According to the FTC, the
information in question included certain details about future product
offerings, price floors and discounts for surgical hair transplantations,
plans for business expansions and contractions, and details about current
business operations and performance data.

There are few guidelines for determining which types of
information are considered to be competitively sensitive. According to
the Antitrust Guidelines for Collaborations Among Competitors
(“Guidelines for Collaborations”), which is published by the FTC and
the DoJ, information relating to price, output, costs, strategic plans,
operating procedures, etc., are considered to be “competitively sensitive
variables,” which may lead to anti-competitive effects when shared
among actual or potential competitors.®® The information mentioned in
the Guidelines for Collaborations should be interpreted broadly and
considered as an illustrative (rather than a comprehensive) list. For
instance, the exchange of information relating to customer proposals,
price discounts, licensing strategies, and personnel decisions throughout
the waiting period is deemed to be a gun-jumping violation.®® On the
other hand, if there is no anti-competitive result or effect arising from the
shared information, there are certain criteria that will be used to assess
the lawfulness of an information exchange.®” According to said criteria,
the risk of gun-jumping is low if the information exchanged prior to the

93 US Supreme Court, United States v. United States Gypsum Co., 438 US 422 (1978).

% FTC, Bosley, Inc., Aderans America Holdings, Inc., and Aderans Co., Ltd. (2013).

% See Guidelines for Collaborations, at 12.

% United States v. Qualcomm Incorporated and Flarion Technologies, Inc.,
1:06CV00672, Complaints (2006), 5-7.

% OECD - Directorate for Financial and Enterprise Affairs Competition Committee, 4
Roundtable on Information Exchanges Between Competitors Under Competition
Law, DAF/COMP/WD, 117 (Oct. 21, 2010), https://www.ftc.gov/sites/default/files/
attachments/us-submissions-oecd-and-other-international-competition-
fora/1010informationexchanges.pdf (last visited Feb. 5, 2019).
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closing is (i) publicly available, (ii) shared without anti-competitive
intent, and (iii) not based on recent data. For example, it is assumed that
information on current and future businesses or operations are more
likely to be considered “competitively sensitive” than an undertaking’s
historical information or data.®

As for the EU merger control regime, “strategic data” are
considered risky to share with competitors. This is because the exchange
of strategic data among competitors is thought to reduce the
undertakings’ decision-making independence by decreasing their
willingness to compete.®® The European Commission provides an
illustrative list for what may be considered “strategic information” (i.e.,
strategic data), which can include information that is related to “prices
(for example, actual prices, discounts, increases, reductions or rebates),
customer lists, production costs, quantities, turnovers, sales, capacities,
qualities, marketing plans, risks, investments, technologies and Research
& Development (“R&D”) programs and their results.” Moreover,
according to the Guidelines on Horizontal Cooperation, the accuracy of
the information and the nature of the market in which the concerned
undertakings operate, as well as the frequency of information exchange
among the undertakings, should be taken into consideration when
assessing the legality of the information sharing in each case.

According to the Competition Board, the exchange of information
among parties to a transaction in Turkey is conducted primarily in three
ways: (i) directly among parties to a transaction, (ii) through third parties
(such as distributors, customers, etc.), and (iii) through publicly
available sources.!® In most cases, information gained through publicly
available sources would not raise competition law concerns, unless the
information in question is itself illegal as it is disclosed to the public for
a prohibited purpose. In this regard, the Guidelines on Horizontal
Cooperation Agreements!® (“Turkish Guidelines on Horizontal
Cooperation”) provides the parameters for an analysis of the nature and

% See Guidelines for Collaborations, at 15.
% See Guidelines on Horizontal Cooperation, 86.

100 See Competition Board Decision of September 22, 2011, Case 11-48/1215-428 —
Petder.

101 Turkish Guidelines on Horizontal Cooperation No. 13-24/326-RM (6) (Apr. 30, 2013).
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scope of the exchange of information. In this regard, it should be noted
that the list of strategic information contained in the Turkish Guidelines
of Horizontal Cooperation does not differ from the one provided under
the EU competition law regime.

The Turkish Guidelines on Horizontal Cooperation fail to provide
a clean-cut assessment or definition of “competitively sensitive
information.” Hence, the Competition Board has determined the
fundamental principles on the exchange of information between
competitors through its various decisions.%? Similar to the EU approach
regarding information exchanges, the Competition Board has indicated
that (i) the structure of the market, and (ii) the nature of the information
exchanged are the key variables in assessing the competitive effects of
an exchange of information.' It is worth underlining that, along with
the market structure, the nature of the information must also be taken
into account. In this respect, the exchange of information that is (i)
competitively sensitive (strategic), (if) comprehensive (i.e., comprising
the whole market), (iii) company-specific (individualized), (iv) about
current and future data, (v) frequent, and (vi) non-public, may lead to
questions and concerns being raised by the Competition Board with
respect to the relevant information exchange.®

4.2. Alternative Safeguard Mechanisms
The undesirable outcomes that may result from the exchange of

information during a merger or acquisition transaction are not always
predictable for the undertakings involved. The companies may find it

102 See e.g., Competition Board Decision of February 1, 2002, Case 02-06/51-24 —
Cement; Competition Board Decision of February 8, 2002, Case 02-07/57-26 —
Fertilizer; Competition Board Decision of September 6, 2002, Case 02-53/685-278
— Chip and Fiber Board Producers; Competition Board Decision of February 25,
2003, Case 03-12/135-63 — Chip and Fiber Board Producers; Competition Board
Decision of April 15, 2004, Case 02-53/685-278 — ODD; Competition Board
Decision of December 28, 2006, Case 06-95/1202-365 — Aviation Joint Venture;
Competition Board Decision of September 20, 2007, Case 07-76/907-345 — Petder;
Competition Board Decision of March 10, 2008, Case 08-23/237-75 — Dogan
Gazetecilik.

103 See Turkish Guidelines on Horizontal Cooperation, supra note 101,60-65.
104 1d. 67-74.



170 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

reasonable and prudent to share certain commercial information with
each other in order to properly assess the risks and benefits of the
intended transaction and to price it accordingly. Moreover, the
transaction parties generally tend to believe that every piece of
information regarding the undertakings should be available to both
parties for the sake of facilitating their integration. However, such
exchanges may amount to violations of the competition law or merger
control rules in the relevant jurisdiction, and such violations end up, in
most cases, leading to lengthier and more detailed/invasive review
periods, along with potential monetary fines. Therefore, the information
should be exchanged in an appropriate manner that would not facilitate
or enable the use of the competitively sensitive information by the
transaction parties. Below, we will evaluate alternative safeguard
mechanisms that could minimize the risk of gun-jumping specifically
with respect to pre-closing information exchanges.

Retaining the services of an outside competition law counsel is one
alternative means of minimizing the risk of problematic pre-closing
information exchanges, as was also acknowledged by the FTC in a
recent blog post addressing the issue of how to avoid antitrust pitfalls
during pre-merger negotiations and the due diligence process.'® By
employing an outside competition law counsel, the transacting parties
could ensure that they would be warned by antitrust counsel about the
competitively sensitive information that should not be exchanged prior
to the negotiation and due diligence processes, and such outside counsel
would also be able to review the agreements and any other documents
that could include competitively sensitive information prior to the due
diligence process and redact the relevant information, if necessary.%
Additionally, the outside competition law counsel could design suitable

195 Holly Vedova et al., Avoiding Antitrust Pitfalls During Pre-Merger Negotiations
and Due Diligence, Bureau of Competition (2018), https://www.ftc.gov/news-
events/blogs/competition-matters/2018/03/avoiding-antitrust-pitfalls-during-pre-
merger (last visited Feb. 5, 2019).

106 See also ABA, Managing and Mitigating Antitrust Risk in Transactions, Feb. 26,
2015, https://www.americanbar.org/content/dam/aba/administrative/business_law/ant
itrust_risks.pdf (last visited Feb. 5, 2019).
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protocols to prevent anti-competitive information exchanges and take on
the task of policing the implementation of these protocols.%’

In Brazil, the Administrative Council for Economic Defense’s
(“CADE”) Guidelines for the Analysis of Previous Consummation of
Merger Transactions (“CADE Gun-jumping Guidelines”) set forth
procedures that are designed to assist companies in reducing the risk of
gun-jumping.t®® The first method listed under Section 2 of the CADE
Gun-jumping Guidelines is an “Antitrust Protocol,” which is suggested
to be executed between the parties while the transaction is being
negotiated or undergoing an antitrust review, and which may include
guidance on the general competition procedures to be followed
(including those concerning the exchange of sensitive information) until
the approval of the relevant competition authority is obtained.'®® Within
the scope of such documents, the parties might include relevant
descriptions regarding the exchange of sensitive information or
incorporate a “clean team” clause, which requires companies to form a
group of independent individuals (i.e., employees from the transaction
companies or outside consultants, etc.) to collect all information from
the undertakings and then prepare non-confidential reports to be sent to
each party, and deal with the risk of gun-jumping, accordingly.!*°

Another safeguard mechanism involving the participation of an
antitrust counsel in the pre-closing stages of the transaction could be
implemented by setting up and running compliance programs. In order
to gain awareness of gun-jumping violations and learn more about
possible regulatory pitfalls, undertakings could establish competition
compliance programs regarding the potential competition law concerns
that could arise during the pre-closing period, and such compliance
programs could be implemented either before the negotiations between
the parties take place or after the parties declare their intention to carry
out an M&A transaction. Especially in light of the US District Court’s

197 Holly Vedova et al., supra note 105.

18 CADE Guidelines for the Analysis of Previous Consummation of Merger
Transactions.

109 1d. at 10.

110 Bruno de Luca Drago, Fabianna Vieira Barbosa Morselli, Clarifying Gun Jumping
Through Guidelines: The Brazilian Experience, 7 (2) JOURNAL OF EUROPEAN
COMPETITION LAW & PRACTICE 130, 133 (2015).



172 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

final judgment on Flakeboard and SierraPine and its requirement on the
parties to maintain an antitrust compliance program,!!! the importance of
establishing competition compliance programs at the beginning or in the
course of a proposed transaction cannot be ignored.

Setting up a clean team is the foremost type of neutrality
mechanism that could help undertakings to avoid the adverse
consequences of gun-jumping through the exchange of competitively
sensitive information. This mechanism has also been acknowledged and
recognized as an effective safeguard by various national competition
authorities. For instance, the FTC has published a blog post on the topic
of avoiding the competition law concerns arising from information
exchanges during the pre-transaction negotiation and due diligence
periods.!'? In this guidance, the FTC listed “clean teams” as a safeguard
against gun-jumping through the exchange of competitively sensitive
information, and consequently, as a precaution against the violation of
competition law rules that limit the dissemination and use of such
information by the parties for business purposes. Additionally, the FTC
noted that the personnel responsible for competitive planning, pricing or
strategy should not be assigned to or employed within clean teams.

Similarly, the European Commission, in its recent Altice/PT
Portugal decision, listed “clean team arrangements,” along with
confidentiality and non-disclosure agreements, as safeguards against
gun-jumping through information exchange,'*® and defined a “clean
team” as “a restricted group of individuals from the business that are
not involved in the day-to-day commercial operation of the business who
receive confidential information from the counter party to the
transaction and are bound by strict confidentiality protocols with regard
to that information.”'** Furthermore, the European Commission
determined that the exchanges in the relevant case had involved the
entire management of Altice, including its operational employees, and

1 United States v. Flakeboard America Limited, Celulosa Arauco y Constitucion, S.A.,
Inversiones Angelini y Compania Limitada, and Sierrapine, supra note 51, 5-7.

112 Id
113 Altice/PT Portugal, supra note 64, 53.
1141d. footnote 221.
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had taken place outside the scope of the mechanisms ensuring the
confidentiality of the information exchanged.!®

One of the most important functions of a clean team is to ensure
the privacy of the commercially sensitive information of the parties that
is exchanged throughout an M&A transaction. The members of the clean
team are expected to collect all relevant information from the parties and
to transfer all such information to the parties’ executive committees. In
this regard, clean teams may include third parties, such as independent
lawyers (e.g., “of counsel” attorneys), consulting firms, investment
banks,'® and/or employees of the transaction parties who are not
involved in the strategic decision-making processes of the undertakings.
Hiring third parties as members of a clean team could arguably be
unfeasible for practical purposes, since the parties may incur substantial
expenses as a result,'” whereas assigning existing employees as clean
team members could be rather advantageous, as experienced individuals
would then be able to review and assess the exchanged information in
terms of the relevant business.''® Additionally, it should be remembered
that clean teams should not comprise any individuals who are still active
or engaged in making strategic decisions for one of the merging parties,
because there is a risk that such members might use the information
shared with the clean team to their own advantage while carrying out
their ongoing duties.*® Moreover, it could be plausibly suggested that (i)
retired or former employees, or (ii) recently or soon-to-be retired
employees would be good candidates for inclusion on clean teams, as the
former do not have any ongoing business responsibilities toward the
parties and the latter have no ongoing responsibilities toward the
business under review.'?® Another strategy might be to restrict clean

1151d. 422.

116 Cani Fernandez et al., Information Exchanges and the Due Diligence Process, 13
No. 1 COMPETITION L. INT'L 67, 76 (2017).

117 Kathryn M. Fenton et al., FTC Warns Parties on Information Exchanges During
M&A Due Diligence, MONDAQ (Apr. 26, 2018).

118 Debra J. Pearlstein & Adam C. Hemlock, Sharing Before the Deal Is Done, V. 11,
N. 1 ABA BUSINESS LAW SECTION, (Oct. 2011).

119 Wwilliam R. Vidgor, Premerger Coordination: The Emerging Law of Gun Jumping
and Information Exchange, 199 (ABA, 2006).

120 Altice/PT Portugal, supra note 64, footnote 221 and 422.
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team members from being assigned to positions in which they can use
the sensitive information, at least for a certain time period. However, this
strategy might be detrimental both for the company and for the relevant
employees, as the former may lose long-serving, valuable employees
with substantial know-how as a result, and the latter cannot continue to
work in their previous positions and may potentially suffer from status
deprivation. Finally, a clean team that is made up of a large number of
members would increase the risk of information leakage; thus, it would
be prudent to limit the number of members included on a clean team.

In employment law, non-disclosure agreements (“NDAS”) are
executed between the parties (typically between an employee and an
employer) in order for the employer to ensure that the employee, who is
in a position to access the confidential information of the firm, does not
disseminate or use such information to benefit another company.*?! In
M&A transactions, clean team members could be viewed/treated as
employees of the transaction parties. Therefore, the execution of NDAs
could be considered as a tool to boost the effective functioning of a clean
team and to help protect the information transferred to the clean team
members from being shared with third parties.'?2

Setting up a clean team whose members are bound by NDAs may
be sufficient in certain circumstances to ensure that no competitively
sensitive information would be transferred to the transaction parties until
the relevant competition authority’s decision was finalized. In other
words, a well-designed clean team may be instrumental for ensuring the
parties that the entire set of applicable procedural rules for the
transaction are handled smoothly and properly, from signing day to
closing day. However, like all good things, setting up a clean team also
entails certain drawbacks, one of which relates to the future of the clean
team members if the transaction is not implemented, and another of
which concerns the clean team members’ participation in other areas of
the business for the duration of their clean team duties. The execution of
non-disclosure agreements may prevent the members of the clean team

121 ABRAHAM Y. SKOFF, LEADING LAWYERS ON DEFINING KEY TERMS, NEGOTIATING
AND DRAFTING EMPLOYMENT AGREEMENTS: REVIEWING COMPENSATION
PROVISIONS AND CONSTRUCTING TERMINATION CLAUSES 3 (Thomson Reuters, Sep.
2011).

122 Cani Fernandez et al., supra note 116.
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from using the competitively sensitive information that they may have
obtained in these circumstances; however, the neutrality and objectivity
of such members could nevertheless be mistrusted or questioned. In
other words, this arrangement could raise doubts as to whether such
members could be involved in the decision-making process without
being influenced by the information they have obtained in the course of
their clean team duties, especially since it is presumed, in the case of
unilateral information exchanges (i.e., a company receiving
competitively sensitive information from a competitor), that the recipient
has accepted the acquisition of such information and adapted its market
conduct accordingly.?3

5. Conclusion

The undertakings involved in an M&A transaction may desire to
exchange as much information as possible in order to properly conduct
due diligence, facilitate the integration planning process, and correctly
assess the value of the transaction. However, the exchange of
competitively sensitive information prior to notification and before an
approval is granted by the relevant competition authorities might lead to
gun-jumping violations in jurisdictions where ex-ante mandatory
notification systems have been adopted. This may raise competition law
concerns under the provisions prohibiting anti-competitive agreements
and concerted practices, which are explicitly set forth under almost every
competition law regime.

The general principle is that the merging parties in a transaction
are considered as separate entities (and required to remain so) until the
clearance or approval of the relevant competition authority. Therefore,
various activities related to the proposed transaction, including the
exchange of competitively sensitive information prior to notification or
during the standstill period may run afoul of competition law principles.
Considering the increasing number of hefty monetary fines imposed on
companies engaged in M&A transactions due to gun-jumping violations,
companies should take the utmost care to ensure that their actions are

123 See Horizontal Cooperation Guidelines, supra note 53, 62; see also Turkish
Guidelines on Horizontal Cooperation, supra note 101, 46.
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compatible with the competition law rules in the relevant jurisdiction(s)
prior to the implementation of the transaction.

As each jurisdiction has a different approach toward the definition
of “competitively sensitive information,” gun-jumping analyses should
be conducted on a case-by-case basis. In any event, future commercial
plans or strategies (including pricing policies, numerical data related to
supply and demand, etc.) are, inter alia, among the types of information
that the companies should refrain from exchanging during the pre-
closing stages of the transaction. Nonetheless, companies might require
certain competitively sensitive information in order to conduct the risk
assessment of the investment and to decide whether to continue with the
transaction.

There are alternative safeguard mechanisms available for
minimizing the risk of gun-jumping through pre-closing information
exchange, which also allow the parties to exchange information to a
certain, quantum satis, extent. These alternative safeguard mechanisms
include retaining an outside antitrust counsel who could “police” the
exchange of competitively sensitive information between the parties,
executing an antitrust protocol between the parties as suggested by
CADE, establishing competition compliance programs specifically for
M&A transactions, and setting up a clean team.

We believe that setting up a clean team is the foremost and most
effective type of neutrality mechanism on this front. More specifically,
the execution of NDAs by the members of the clean team would enhance
the effective functioning of a clean team and help to protect the
information transferred to the clean team members from being shared
with third parties.

Indeed, the competition authorities in the EU and the US, through
their respective decisions, have been outlining the possible framework of
effective clean team arrangements. For example, the precedents
discussed above indicate that: (i) personnel responsible for competitive
planning, pricing or strategy, and individuals involved in the day-to-day
commercial operations of the businesses, should not be utilized on clean
teams, (ii) the clean team can involve third parties, such as “of counsel”
attorneys and/or employees of the transaction parties who are not
involved in the strategic decision-making process, (iii) retired or former
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employees, as well as recently or soon-to-be retired employees, are
suitable candidates for clean teams, and (iv) it would be prudent to limit
the number of clean team members. Having said that, the future
prospects of the members of a clean team in case the transaction is not
be implemented, and the participation of clean team members in other
areas of the business while carrying out their clean team duties, remain
as unresolved questions.
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Competition Law Assessments in Big-Data Merger Reviews
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Introduction

It is hardly news to note that companies around the world have
recently engaged in an escalating arms race with respect to data
collection and that they have been using data collection and processing
as a major growth strategy. The quickest and most efficient way for
undertakings to access significant amounts of useful data is to conduct
merger and acquisition (“M&A”) transactions with other companies that
do have such data in their possession. For instance, available data from
the Organization for Economic Co-operation and Development
(“OECD”) and other sources clearly indicate that the number of notified
transactions to the European Commission have increased rapidly from
55 deals in 2008 to approximately 380 deals in 2017.2

In this respect, the increasing digitalization of markets worldwide
has led to the introduction of “Big Data” driven business models, which
allow consumers to use (i) online search engines, such as Google Search,
Microsoft Bing or Yandex, (ii) online audio-visual streaming services,
such as Spotify and YouTube, and (iii) social media platforms, such as
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Facebook, Instagram and WhatsApp (all of which are owned by
Facebook), without having to pay any service or subscription fees. In
return, these business models enable the collection, processing and
utilization of large amounts of personal data for commercial purposes, in
order to allow the companies to gain a better understanding of consumer
behavior, and thus, a better grasp of the markets in question. As set forth
by Stucke and Grunes, big data can be defined through the “4 Vs” of
data: volume, velocity, variety, and value.® In other words, “big data” is a
term that summarizes the willingness (indeed, eagerness) of companies
to collect large amounts of diversified information about consumers and
to process them as quickly and efficiently as possible, in order to
generate intrinsic value and enhance or grow their businesses.

Needless to say, the accumulation of such an important
competitive asset through merger transactions has sparked the interest
and concern of the competition law community, and it has caught the
attention of competition enforcement authorities as well. Unsurprisingly,
one aspect of this multifaceted debate revolves around the question of
whether current merger control rules are sufficient to assess and resolve
the competition law risks stemming from big-data mergers. A second,
highly debated issue relates to the ongoing discussions on whether
privacy-related concerns should be addressed through the merger control
regime as well. This article will seek to provide an overview of these
debates, and offer some observations and proposals regarding these two
noteworthy issues.

Section | aims to present an overview of both the positive and the
negative effects of big-data mergers, by counterweighing their possible
competition law risks against their efficiency gains. Section Il will begin
by analyzing the merger control review of data-driven transactions based
on the precedents of the European Commission (“Commission”) and the
Federal Trade Commission (“FTC”), and then assess whether the current
competition law tools are sufficient and suitable for catching potential
infringements in data-driven mergers and for regulating “Big Data”
M&A transactions. Finally, Section Il will examine to what extent
privacy concerns should be included in the assessment of merger and
acquisition transactions under competition law rules, in light of the

3 Stucke, M.E. and A.P. Grunes, Big Data and Competition Policy, Oxford University
Press, United Kingdom, (2016).
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relevant Commission and FTC decisions, and more generally evaluate
whether data protection should be considered to fall within the scope of
the competence and abilities of competition enforcement authorities in
the first place.

I. Overview of the Potential Anti-Competitive and Pro-
Competitive Effects of Big-Data Mergers

As stated above, for many undertakings operating in data-driven
markets, the collection, processing and use of data has become a crucial
competitive asset. While these data-related activities have allowed and
enabled companies to tailor their products and services to their
consumers’ preferences, they have also given such companies the
opportunity to monetize online advertisement spaces based on the
consumers’ characteristics and online activities.

Although the majority of academicians and practitioners who have
delved into this issue have recognized the virtues of big data,* there is
still a significant faction that also foresees various potential vices and
drawbacks in this brave new world. These commentators have rightfully
drawn our attention to the anti-competitive effects of big data on the
relevant markets. In this respect, while highlighting the virtues and
benefits of big data, we will also argue in this Section that competition
enforcement authorities should carefully scrutinize M&A transactions in
data-intensive markets and keep a watchful eye on the post-transaction
effects of the merged entity’s actions on the relevant product markets.

1. Potential Anti-Competitive Concerns of Big-Data Mergers

Competition law analysis regarding big-data mergers and
acquisitions can be structured to focus on exclusionary behaviors that
occur in one of two ways: (i) in horizontal mergers, by significantly
increasing an undertaking’s market power or by way of combination of
data, and (ii) in non-horizontal mergers, by means of input foreclosure

4 See, e.g., Duch-Brown, Nestor, The Competitive Landscape of Online Platforms, No.
2017-04, Joint Research Centre (Seville site), 2017, https://econpapers.repec.org/
paper/iptdecwpa/2017-04.htm (last visited Dec. 7, 2018); Daniel Sokol and Roisin
Comerford, Antitrust and Regulating Big Data, 23 GEO. MASON L. REV. 1129,
1148 (2016), https://scholarship.law.ufl.edu/facultypub/803/ (last visited Dec. 7, 2018).
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after the closing of the merger transaction.
a. Competition law concerns in horizontal mergers

The majority of discussions regarding the potential implications of
big data revolve around the issues raised by the merger of two
competitors both of whom are operating in online platforms. In fact,
although mergers between an established undertaking and a maverick
firm would likely have little impact on the existing market structure (due
to the maverick firm’s low market share), such a transaction could
nevertheless lead to differentiated data access among firms in the post-
transaction market, if the newcomer holds or has access to a significant
quantity of datasets.®> This would mean that the firms in the post-
transaction market would have access to varying levels of data. Indeed,
one of the concerns in this scenario would be the substantial increase in
the volume of data in the possession of the newly merged entity, which
could then be used by the company to increase its market share and to
set barriers to entry, and thereby engage in exclusionary practices against
its competitors and new entrants to the relevant market.> The major
competition law concern here is the potential strengthening of the
“feedback loops” in the post-transaction market. Such feedback loops
can either boost the market share of a company by strengthening its
position in the market solely through its own efforts or they can be
achieved through a merger transaction between two companies operating
in data-intensive online platforms.’

Feedback loops are primarily a competition law concern in multi-
sided markets, where there are two different demand groups: the online
advertisers on one side of the market and the users of the service on the

5 Competition Authorities of France and Germany, Competition Law and Data
2016),
Elttp://?/vww.autoritedelaconcurrence.fr/doc/reportcompetitionIawanddatafinal.pdf
(last visited Dec. 5, 2018).

¢ Ibid.

" Andres V. Lerner, The Role of ‘Big Data’ in Online Platform Competition, SSRN
(2014), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2482780 (last visited
Dec. 5, 2018).
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other.® Furthermore, there are two distinct kinds of feedback loops: the
first is a “user feedback loop,” which represents the idea that when the
number of users in an online platform increases, the volume of data also
increases, which allows the company (i.e., an undertaking of the
platform) to improve the quality of its products and services by tailoring
them to the preferences of its users.® This enables the company to attract
more users and thus process more data, creating a beneficial feedback
loop for the company. The second kind of feedback loop is called a
“monetization feedback loop.” This feedback loop refers to the ability of
a company to increase its revenues by engaging more extensively with
advertisers to deliver more ads on the platform and to acquire greater
financial resources, which can subsequently be used to increase the
quality of the targeted advertisement service for the users on one side of
the platform and for the advertisers on the other.X® This allows the
company to provide a higher quality platform with more appealing
products/services, which attracts both more users and more advertisers to
the company. In this respect, it can clearly be seen that user and
monetization feedback loops intensify and reinforce each other, and help
the company to provide exponentially better products and services in
comparison to its competitors.

As for the feedback loops achieved through a merger transaction
between companies operating in online markets, it can be argued that
such mergers cause certain competition law concerns from the
perspective of the users, as well as the competitors. Indeed, from the
standpoint of the merged entity’s competitors, since the undertaking will
be in possession of a combination of datasets and users, it will be able to
enhance the quality of its products and services both for its users and its
advertisers, and will thus be in a position to raise its market share.
Therefore, it can be reasonably asserted that it would be rather difficult
for the rival firms to compete effectively with the merged entity in the
post-transaction relevant market.

8 Ben Holles de Peyer, EU Merger Control and Big Data, Journal of Competition
Law and Economics (2018), https://academic.oup.com/jcle/article-abstract/13/4/
767/480 2444 (last visited Dec. 5, 2018).

® OECD, Big Data: Bringing Competition Policy to the Digital Era,
DAF/COMP(2016)14, https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
(last visited Dec. 5, 2018).

10 1bid.
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However, rivals might attempt to catch up with the merged entity
by adopting a “user-to-data” and/or a “data-to-user” strategy. While the
user-to-data strategy aims to attract users by providing differentiated and
innovative products or services in order to collect their data, the data-to-
user strategy seeks to acquire data by either investing in data collection,
acquiring data from third-party sources, or increasing the amount of data
used for the purpose of better understanding users’ preferences, and thus
attracting more of them to the platform by providing higher quality
products and services. Although competitors may try to implement these
“user-to-data” and/or “data-to-user” strategies, some commentators
argue that the “feedback loops™ of the merged entity would set barriers
to expansion for existing competitors and barriers to entry for new
entrants to the relevant market.!* On the other hand, although the
switching costs in online platforms are often said to be minimal, the
collection of data might actually lead to higher switching costs for users,
as data-holding and data-processing undertakings will be in a more
advantageous position than their rivals to offer individualized products
and services to each user.'? Accordingly, the merged entity’s platform
might potentially be better suited to addressing the consumers’ needs
and satisfying their preferences. In that case, users would be reluctant to
switch to a rival undertaking’s platform, unless the rival in question
offered a truly differentiated product or service, including multi-homing
scenarios.™

As mentioned above, it has been argued that the anti-competitive
effects of this scenario, where the merged entity achieves a considerable
amount of market power in the post-transaction environment, might
constitute a barrier to entry for competitors who would find it difficult to

11 Charlotte Breuvart, Etienne Chassaing and Anne-Sophie Perraut, Big Data and
Competition Law in the Digital Sector: Lessons from the European Commission’s
Merger Control Practice and Recent National Initiatives, Concurrences (2016),
https://www.concurrences.com/en/review/issues/no-3-2016/articles/big-data-and-
competition-law-in-the-digital-sector-lessons-from-the-european-80763 (last visited
Dec. 5, 2018).

12 Competition Authorities of France and Germany, supra note 5.

13 Multi-homing refers to the practice of “connecting a host or a computer network to
more than one network. This can be done in order to increase reliability or
performance.” See OECD, supra note 9. See also, Ben Holles de Peyer, supra note 8.
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compete on both sides of the market.** This is due to the risk posed by
the post-transaction entity with respect to (i) reducing the quality of its
products and services, as well as its innovation rate, within the scope of
the non-monetized side of the market, and (ii) raising the prices of its
advertising services on the monetized side of the market.

b. Anti-competitive scenarios concerning non-horizontal mergers
in data-driven markets

As for merger transactions involving two companies that are
operating at different levels of the market, some commentators have
argued that the new merged entity in this scenario would be in a position
to create “input foreclosure,”*® and thus be able to raise the costs of its
downstream rivals by restricting their access to an important input.

Two main scenarios come to mind with respect to vertical merger
transactions in data-driven markets. First, there is the possibility for the
accumulation and combination of the different datasets held by the
merging undertakings to hinder the ability of rivals to compete in the
relevant market, since the rivals will not be in a position to access or
replicate the information extracted from the accumulation of said data.®
Another possibility involves the merger of two companies that are
operating in the upstream or downstream markets, in which each of them
holds a significant amount of market power. In that case, the merged
entity might be able to foreclose the market to new entrants, especially
with regard to online service providers.!” As a result, competitors may
have to suffer higher prices to access such data or they may not be able
to obtain such data at all, and this data deprivation would be then
reflected in the price and quality of the services they provide to their
users.

c. Is Big Data a real barrier to effective competition?
In light of the above, although data-driven mergers may seem, at

14 Ben Holles de Peyer, supra note 8.

15 Oskar Torngren, Mergers in big data-driven markets - Is the dimension of privacy
and protection of personal data something to consider in the merger review? (2017),
https://su.diva-portal.org/smash/get/diva2:1186978/FULLTEXTO1.pdf (last visited
Dec. 11, 2018).

16 Competition Authorities of France and Germany, supra note 5.

7 1hid.
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first glance, to enhance the collection of data at all times for both sides
of a multi-sided market, and thus to set barriers to entry and lead to
market foreclosure, we will argue below that competition enforcement
authorities should proceed cautiously and closely scrutinize all the
factors involved in a case when assessing big-data mergers.

This call for caution on the part of competition enforcement
authorities stems from a number of related considerations. First of all,
the claim that a dataset is unique can be questioned and put into doubt by
reflecting on the very nature of “data.” As a matter of fact, it can easily
be observed that data is “non-rivalrous,” meaning that: (i) its
consumption by one company does not decrease its availability to that
company’s competitors, (ii) data has almost no marginal cost of
production or distribution (i.e., such costs are negligibly low), and (iii)
there are countless new internet users (i.e., new entrants to the market)
every day, who voluntarily furnish their personal data to online
platforms, and thus create a marketplace full of uncollected,
unprocessed, and unused big data.*®

Moreover, it should be emphasized that only the strategy of “data-
to-user” may set barriers to entry for competitors or for potential new
entrants to the market. Having said that, it is also possible for new
entrants to collect consumer data by implementing an effective user data
collection system. Indeed, although it has been argued that consumers
might be reluctant to switch service providers following a merger (since
the post-merger entity that owns the dataset will be able to offer tailored
services to its customers), this claim does nothing to change the fact that
switching costs are still considerably low in such markets. In other
words, consumers can easily choose and switch to a rival online service
provider if it offers a more innovative and user-friendly product or
service than the merged entity. The risk of losing customers is also the
most effective response to the potential danger that the merged entity
might reduce the quality of its products/services or decrease its
innovation rate once it attains a high market share in the post-merger
world. In other words, the fear of losing customers (and market share)

18 Anja Lambrecht and Catherine E. Tucker, Can Big Data Protect a Firm from
Competition?, CPl ANTITRUST CHRONICLE, January 2017, at 11, 12.
https://www.competitionpolicyinternational.com/wp-content/uploads/2017/01/CPI-
Lambrecht-Tucker.pdf (last visited Dec. 7, 2018).
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acts as the most effective deterrent for the merged entity with respect to
any thoughts of diminishing the quality of its products/services or
reducing its innovation rate. Accordingly, in a scenario in which the
merged company continues to innovate and provide differentiated
products to its customers (which is very plausible since the ultimate aim
of such companies should be to create dynamic efficiencies), such
undertakings may very well choose to employ the ‘“user-to-data”
strategy.'®

Additionally, Bourreau, de Streel and Graef’s “CERRE Project
Report on Big Data” draws our attention to the fact that any competition
law assessment related to big data needs to be conducted on the basis of
a thorough case-by-case analysis.?® We will point out and reflect on the
two main arguments advanced by the authors. Firstly, with respect to
user feedback loops, the authors indicate that, in reality, service quality
hardly depends on the accessibility of user data, according to a number
of scholars.?* The authors further explain that the feedback loop actually
depends on the relationship between data and service quality, which, in
turn, hinges on the type and characteristics of the product/service itself.
They also add that the effect of a feedback loop, if any, would be
infinitesimal, proceeding under the reasonable assumption that the cost
of data collection is also very small. As for the monetized feedback
loops, the authors note that their very existence and intensity should be
evaluated on a case-by-case basis, and assert that there are three factors
to consider when assessing monetized feedback loops: (i) whether the
quantity of data impacts ad-targeting algorithms, (ii) whether the quality
of ad-targeting affects the appeal to advertisers (i.e., how attracted
advertisers are to the platform), and (iii) how the platform invests its
revenues from advertisement sales and how it finances the improvement
and development of its products and services. In that regard, the authors

19 Sokol & Comerford, supra note 4.

20 Marc Bourreau, Alexandre de Streel, and Inge Graef, Big Data and Competition
Policy: Market power, Personalised Pricing and Advertising (2017),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2920301 (last visited Dec. 7, 2018).

21 See Sokol & Comerford, supra note 4, at 1129; Lambrecht & Tucker, supra note 18;
Lerner, supra note 7; David A. Balto and Matthew Lane, Monopolizing Water in a
Tsunami:  Finding Sensible  Antitrust Rules for Big Data (2016),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2753249 (last visited Dec. 6,
2018).
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also refer to Lerner and Sokol’s work on this subject, and report that the
hypothesis that a higher number of users necessarily leads to better
monetization of data is not actually supported by the available empirical
evidence.??

2. Big-Data Merger Efficiencies

Since data has become the new essential input in digitalised
markets, companies are expected to aim at acquiring as much data as
possible in order to provide better products and services to their
customers. However, they are also expected to seek to monetize their
platforms by appealing to advertisers and engaging in ad sales, which
provides them with significant financial resources that can be used to
fund their future investments and R&D plans. Indeed, although a big-
data merger has, at its root, the objective of making a commercial gain
(as in any other business deal), these transactions also significantly
improve both (i) the online services of companies, and (ii) the targeted
online advertisements shown to consumers, and thereby contribute to the
total public welfare.

The continuous improvement of online services over the years is
an undeniable phenomenon of modern life, which has brought
incalculable benefits to consumers. Indeed, consumers are now able to
access any product or service—easily and instantly—through the
internet. Although the feedback loop could be considered to potentially
introduce certain anti-competitive aspects to the market, it has also
unquestionably improved the quality of online services.?® By using
datasets, companies can innovate and enhance their products and
services (and thus increase their quality), while simultaneously allowing
users to reach their intended goals or destinations as quickly as possible
by reducing the response time to their queries, which will ultimately
benefit the consumer welfare. For instance, search engines (such as
Google) collect and process user data in order to provide the most
relevant results to their customers in the most effective and efficient way
possible.

22 See Lerner, supra note 7; Sokol & Comerford, supra note 4.
23 Sokol & Comerford, supra note 4.
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Hence, whereas the increase in consumer welfare in online
services through the use of big data is indeed a remarkable fact of the
21% century global economy, the challenge for antitrust enforcers lies in
the difficulty of actually quantifying this increase. In fact, competition
law rules require a case-by-case assessment of each transaction that
depends on a fundamentally economics-based approach. Accordingly,
just as big-data mergers might cause qualitative harm to the competitive
landscape, which is a non-quantified factor that can easily be
overlooked, it is also a significant challenge to use an economics-based
analysis in order to accurately assess whether the efficiency gains of
such a big-data merger are sufficiently large to alleviate or overcome
competition law concerns. In other words, the collection and analysis of
empirical evidence that would allow a thorough competition law
assessment of online platforms is still very much a work in progress.?*

On the other side of the market, data-driven merger transactions
have significantly improved targeted online advertisements through the
use of monetization feedback loops.?® The advances made with respect
to the monetization feedback loops have enhanced several aspects of
online advertisements at once. First of all, monetization feedback loops
have enabled advertisers to better target a particular user group, among
all users, which their product is primarily aimed at and searched by. In
this regard, Facebook offers a useful example of a platform that has
allowed companies to target users on the bases of their hobbies, purchase
patterns, interests, and social backgrounds, and of a company that
provides differentiated advertisements to each user in accordance with
their personal preferences and characteristics. Similarly, after the
completion of a merger transaction, either between firms in the same
market or in different product markets, the new merged entity would be
able to provide better targeted and higher quality advertisements to its
users. This is not only beneficial for the platform companies in terms of
enabling them to increase their revenues through ad sales, but also useful
for allowing them to respond to their users’ desires and address their
needs more rapidly, by reducing the response time to their requests and
queries on the platform. Indeed, by amassing additional financial
resources through targeted online advertisement sales, companies may

24 See e.g., Duch-Brown, Nestor, supra note 4.
%5 See Sokol & Comerford, supra note 4.
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be able to use such resources to innovate and thus increase the
effectiveness of their platforms on both sides of the market. They can
achieve this goal by providing more relevant advertisements that fulfil
the needs of their users more effectively, which are deemed to be pro-
competitive effects under various merger control regimes, as discussed
below.

Il. Big-Data Merger Review Under the Decisions of the EU
Commission

Although there are no more than a handful of precedents in the
European Commission’s decisional practice concerning data-driven
merger transactions, these few precedents offer ample insights regarding
the fact that EU competition law enforcers are well aware of the current
debates surrounding big-data mergers. Moreover, these decisions
indicate that the Commission is well-equipped with the necessary
investigative and analytical tools to assess big-data mergers. In this
respect, we will now examine how the Commission has addressed the
“theories of harm” put forth in Section I in its decisional practice, and
evaluate how it has responded to claims regarding anti-competitive
behavior in data-intensive merger cases.

To provide a structured review of the Commission’s decisional
practice, this sub-section will follow the headings provided under
Section I.

a. The Commission’s Assessment of Horizontal Mergers

There are several important decisions in which the Commission
has reviewed horizontal big-data merger transactions, which focus
primarily on online advertisement markets, such as the
Google/DoubleClick,  Telefonica  UK/Vodafone  UK/Everything
Everywhere/JV, and Facebook/WhatsApp decisions.?®® As the
abovementioned companies are all operating in multi-sided markets,

% See the European Commission’s Microsoft/Yahoo! Search Business decision, Case
COMP/M.5727 and dated February 18, 2010; Google/DoubleClick decision, Case
COMP/M.4731 and dated March 11, 2008; Facebook/WhatsApp decision, Case
COMP/M.7217 and dated October 3, 2014; Telefénica UK/Vodafone UK/Everything
Everywhere/JV decision, Case COMP/M.6314 and dated September 4, 2012.
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which are characterized by two different demand structures (composed
of online advertisers on one side and end users on the other), it can be
seen that the Commission has specifically assessed these transactions in
terms of the theory of “feedback loops,” including both “user feedback
loops™ and “monetization feedback loops.”

As a matter of fact, in a seminal decision in which the
Commission assessed the potential competition law concerns arising
from Microsoft’s purchase of Yahoo’s search technology, with respect to
the proposed acquisition’s potential effects on the users of online search
services, the Commission implicitly referred to the “feedback loops” by
stating that, “Advertisers aim to reach a large audience and monetize
their investment in advertising. Users value the relevance of the internet
search which includes the organic (or algorithmic) and advertising (or
sponsored) results.”?” In this respect, the Commission observed that,
following the consummation of the transaction, the combination of the
parties’ respective datasets could have an impact on the users of online
search platforms. Indeed, the Commission clearly stated that this
transaction, driven by big-data considerations, would be in a position to
enable the parties to increase the relevance of their algorithms by
combining, processing and using their databases in order to provide
customers with better search results in line with their interests and
preferences.?® The underlying logic of this analysis runs in parallel to the
“user feedback loop” theory, which sets forth the idea that when the
number of users of an online platform increases, the volume of data also
increases, which allows the platform company to improve the quality of
its products and services by tailoring them to the preferences of its users.
This, in turn, ultimately enables the company to attract more users and
thus process more data, thereby creating a feedback loop and
strengthening its position in the relevant market. Having said that, the
Commission ultimately decided to approve the transaction, and stated
that “the transaction will be pro-competitive allowing the parties to
more effectively compete with Google.”?® In this respect, although the
Commission considered the potential consequences that may arise from
the user feedback loop, such as a potential increase in the market power

27 Microsoft/Yahoo! Search Business decision, supra note 26, para. 100.
28 1d., para. 225.
29 1d., para 256.



198 The Second Academic Gift Book of ELIG Giirkaynak Attorneys-at-Law on
Selected Contemporary Competition Law Matters

of the post-merger undertaking, or barriers to entry and expansion, it
nevertheless concluded that the transaction in question would generate
market efficiencies by creating a viable competitor to Google in the
online advertising market.

Moreover, in its Google/DoubleClick, Facebook/WhatsApp, and
Telefonica UK/Vodafone UK/Everything Everywhere/JV decisions, the
Commission also analyzed the potential effects of the “monetization
feedback loop” by referring to the ability of a company to: (i) raise its
revenues by aggregating more data to generate additional financial
resources, which can then be used to increase the quality of the targeted
advertisement services for the end users, and (ii) attract more advertisers
on the other side of the market pursuant to the closing of the transaction.

Indeed, in its Google/DoubleClick decision, the Commission
analyzed whether the combination of the parties’ data would lead to
market foreclosure in the relevant product market by allowing the post-
merger entity to reach a position in the market that its competitors would
not be in a position to attain or challenge.*® Indeed, the Commission
stated that:

"(...) such a combination, using information about users' IP
addresses, cookie IDs and connection times to correctly match records
from both databases, could result in individual users' search histories
being linked to the same users' past surfing behaviour on the internet.
For instance, after such a match, the merged entity may know that the
same user has searched for terms A, B and C and visited web pages X, Y
and Z in the past week. Such information could potentially be used to
better target ads to users."3!

This evaluation by the Commission is rather similar to the
“monetization feedback loop” analysis, which we’ve discussed earlier in
Section I. Indeed, the Commission analysed whether combining such
databases through a merger would lead to a foreclosure effect, and thus
to the exclusion of potential competitors from the relevant market, which
would result in a price increase for consumers. Further to its analysis on
this subject, the Commission noted that such behaviors would not be

30 Google/DoubleClick decision, supra note 26, para. 359.
31 Ibid.
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maintainable for the merged entity; this is due to the fact that the
remaining players in the market would have the ability to gain access to
equivalent datasets through collecting, using and processing similar
personal data, and since DoubleClick lacked market power in third-party
ad-serving markets, the transaction would not lead to the foreclosure of a
sufficiently large fraction of market output or result in the elimination of
a sufficient number of competitors. Consequently, the Commission
granted its approval to the transaction by also underlining that “even if
Google's and DoubleClick's data collections were available as input for
DoubleClick, it would therefore be unlikely that its competitiveness
would be enhanced in a way that would confer on the merged entity a
competitive advantage that could not be matched by its competitors.”3?

Furthermore, in its Facebook/WhatsApp decision, the
Commission took a similar approach to its Google/DoubleClick analysis,
and assessed whether Facebook was in a position to improve its targeted
advertisement services by processing WhatsApp’s user information
database and whether it sought to increase its financial resources to
provide higher quality services to end users in order to attract more
advertisers to the platform following the consummation of the
transaction.® Once again, the Commission examined the effects of the
monetization feedback loop on users, but declared that platforms such as
Facebook, Google+, LinkedIn, Twitter and MySpace were perceived as
similar providers of social networking services in the eyes of the
consumers, and thus evaluated that these platforms all “facilitate a rich
social experience characteristic of a typical social network by enabling
users to create their digital identity and to interact in a variety of forms
in reflection of their preferences and interests.”®* Consequently, the
Commission determined that there were competitors who are able to
access, process, and use large amounts of consumer data, and stated that
“large amount of Internet user data that are valuable for advertising
purposes and that are not within Facebook’s exclusive control” would
continue to exist even if the merger took place. Therefore, the
Commission granted its approval to the relevant merger transaction.

32 1d., para. 361-364.

33 Facebook/WhatsApp decision, supra note 26, para. 180.
34 1d., para. 148.

% 1d., para. 189.
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As can be observed in the abovementioned cases, the Commission
has exhibited a tendency to approve data-driven merger transactions that
allow the competitors in the relevant market to gain access to similar
databases as the merged entity. In fact, this decisional pattern can also be
detected in other cases, such as Telefonica UK/Vodafone UK/Everything
Everywhere/JV, in which the Commission adopted a similar approach
when granting its approval to the merger and noted that the “information
available to the JV Co is however also available to a large extent to both
existing and new market players such as Google, Apple, Facebook, card
issuers, reference agencies, or retailers.”%

Hence, although the Commission does take the theory of harm
related to the feedback loops into account in its merger evaluations, we
observe that it has consistently decided to grant its approval to the
merger transactions discussed above upon a thorough assessment of the
facts of each case. This decisional practice should be appraised in the
light of other applicable factors as well, such as the absence of any
empirical evidence that would suggest that feedback loops create
competition law problems in general. Besides, one should note that the
Commission has shown a tendency to approve such transactions and
deem them to be pro-competitive, provided that the merged entity’s
datasets are not unique and as long as competitors have access to
sufficient alternative sources of data.>’

b. The Commission’s Assessment of Non-Horizontal Mergers

As for the Commission’s assessment of vertical and conglomerate
cases related to big-data transactions, it can be clearly seen that the
Commission considers in its evaluations whether or not such
transactions would ultimately lead to foreclosure in the relevant product
markets.

For instance, in the Microsoft/LinkedIn case, the Commission
examined the allegation that Microsoft’s products would be improved by
the addition and integration of LinkedIn’s features in such a way that
they could not be matched by competing providers in the relevant

36 Telefonica UK/Vodafone UK/Everything Everywhere/JV decision, supra note 26,
para. 543.

37 Ben Holles de Peyer, supra note 8.



Competition Law Assessments in Big-Data Merger Reviews 201

market, since those competitors did not have access to LinkedIn’s data.®
In this respect, the Commission analyzed whether the merged entity
would be in a position to implement an “input foreclosure” strategy to
exclude its competitors operating in the “customer relationship
management software” market from the personal data of LinkedIn users.
Moreover, further to certain comments that were made in the course of
the Commission’s market investigation, which articulated the view that
the personal data of LinkedIn users would become the ultimate input that
would enable innovation in the relevant market, the Commission
examined LinkedIn’s market position and assessed whether this database
was unique for the other competitors in the relevant market. Pursuant to
its examination, the Commission concluded that, even if LinkedIn’s
database were to be inaccessible to other competitors, it would be
doubtful that the relevant transaction would “negatively affect the overall
availability of data,” as LinkedIn’s market shares were considerably low
and it did not have a strong presence in any of the upstream markets.%
Thus, while examining the transaction, the Commission took into
consideration whether the transaction would generate an input
foreclosure effect in the relevant product market. Once again, it appears
that the empirical data failed to support or uphold potential foreclosure
scenarios regarding post-transaction markets in the case of a big-data
merger.

As for conglomerate mergers, in its IMS Health/Cegedim Business
decision, the Commission once again examined whether the transaction
would ultimately lead to a possible foreclosure by tying or linking
customer relationship management software and/or healthcare
professional databases to sales tracking data.* Additionally, the
Commission reviewed the parties’ market power in the relevant product
markets, and although it noted that the merged entity would have a
strong market presence in the market for sales tracking data after the
completion of the transaction, the Commission concluded that there
would still be rivals operating in the relevant market that also tie or link
their products and offer them to customers as bundles, comparable with

38 Microsoft/LinkedIn decision, Case M.8124 and dated December 6, 2016, para. 394.
39 1d., para. 253-254.

40 IMS Health/Cegedim Business decision, Case COMP/M.7337 and dated December
19, 2014, para. 265.
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the potential strategies of the merged entity. The Commission further
added that both the customers and the competitors could counterweigh
the parties’ foreclosure attempts through the commitments provided by
the parties. Therefore, the Commission declared that the transaction
would not have anti-competitive effects on the relevant market, and thus
granted a clearance decision to the transaction.**

In light of the preceding analysis of the Commission’s decisional
practice regarding big-data mergers, it can be plainly seen that the
Commission primarily examines two main aspects of a transaction in
both horizontal and non-horizontal mergers, namely: (i) whether the
merged entity’s competitors will able to access similar and sufficient
alternative sources of databases, compared to the merging parties’
databases, and (ii) whether the merged entity will be in a position to
create market foreclosure in the post-transaction market by increasing its
market presence.

Although data-intensive transactions are rather new and the
Commission’s experiments are fairly few in number, it can easily be
contended that, so far in its decisional practice, the Commission has only
used the ‘conventional’ tools that have been employed in all other
merger control assessments. In this respect, when the Commission
assesses the potential market power of the merged entity after the
completion of a data-intensive merger transaction, it conducts the same
evaluations as it does during any other merger control examination.
Indeed, the Commission takes into consideration the parties’ market
shares in the relevant product and geographical markets, the structure of
the market (i.e., whether it is oligopolistic or monopolistic), and assesses
whether there are barriers to entry or exit in the relevant market. As a
matter of fact, for non-horizontal merger transactions, when the
Commission examines the alleged anti-competitive effects, it evaluates
whether the transaction party is in a dominant position, and if so,
whether it abuses its dominant position through (i) the imposition of
unfair trading conditions, (ii) refusal to deal, or (iii) input foreclosure. In
this respect, it can be clearly observed that the existing, well-established
merger control regulations are sufficient to properly assess data-driven
merger transactions as well, and that the current competition law tools

41 1d., para. 265-275.
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are more than adequate to catch violations in a digitalized economy. This
conclusion derives from the fact that competition assessments in the
digitalised economy do not materially or substantially differ from the
‘conventional” merger control review procedures of the Commission,
which are already quite robust and effective.

I11. Privacy-related Concerns in Big-Data Merger Reviews

It is hardly an original observation to note that competition law
attracts countless claims that are partly or wholly unrelated to
competition law issues, especially considering the wide scope of matters
that are examined by competition enforcement authorities. Recently,
many such claimants have sought to advance their demands within the
scope of the “consumer welfare doctrine.” Whereas the subject of data
protection was previously debated within this framework, privacy issues
can now be listed at the top of such “consumer welfare” concerns, in
light of the recent trends in data-related M&A transactions.
Unfortunately, this approach presents an intrinsic danger both for
antitrust enforcement regimes and for the legal system in general. The
prudence and practical wisdom displayed by both the European Court of
Justice (“ECJ”) and the Commission in refusing to throw open the doors
of antitrust enforcement to claims that are not related to competition law
matters up to this point is more than welcome and should be lauded by
commentators and practitioners alike.

1. Interaction Between Privacy, Data Protection and
Competition Law in Light of the EU’s Case Law

While the question of whether competition enforcement authorities
should examine data protection concerns in assessing transactions under
competition law rules was once a highly debated issue, a quasi-
consensus has now emerged on the understanding that there is a strict
separation between data protection rules and competition law, and that
this demarcation is well worth maintaining.*> In fact, both data

42 Alfonso Lamadrid & Sam Villiers, Big Data, Privacy and Competition Law: Do
Competition Authorities Know How to Do It?, CPI ANTITRUST CHRONICLE,
January 2017, at 7, 7-8, https://antitrustlair.files.wordpress.com/2017/01/cpi-
lamadrid-villiers.pdf (last visited Dec. 5, 2018); Maximilian N. Volmar & Katharina
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protection rules and the competition law enforcement regime share a
common fundamental goal, which is enhancing consumer welfare.
However, the framework of competition law is already well-established
and claims that are not related to economic efficiency (i.e., those
concerning environmental protection, public health and data protection)
only fall within the scope of competition law to the extent that they
would result in the impediment of effective competition in the relevant
market.*®* This is also in line with the approach taken in the decisional
practice of EU jurisdictions, as explained below.

In the Asnef-Equifax case, following the opinion of Advocate
General Geelhoed, the ECJ refused to examine “problems concerning
the sensitivity of personal data” through competition law rules, and
simply declared that such issues must be dealt with under the relevant
data protection legislation.**

The Commission also adhered to this approach and demonstrated a
similar attitude toward data protection issues in several cases. In the
previously discussed Google/DoubleClick decision, where the parties
had submitted a merger filing involving data accumulation, the
Commission emphasized that its decision referred exclusively to a
competition law assessment and that it was without prejudice to the
obligations “in relation to the protection of individuals and the

O. Helmdach, Protecting consumers and their data through competition law?
Rethinking abuse of dominance in light of the Federal Cartel Office’s Facebook
investigation,
https://www.tandfonline.com/doi/full/10.1080/17441056.2018.1538033?af=R  (last
visited Dec. 5, 2018).

4 See, e.g., Graef, Inge, Blurring Boundaries of Consumer Welfare: How to Create
Synergies between Competition, Consumer and Data Protection Law in Digital
Markets (2016), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2881969 (last
visited Dec. 24, 2018).

4 The European Commission’s decision in Case C-238/05, Asnef-Equifax, 2006
ECLI:EU:C:2006:734, para. 63, http://curia.europa.eu/juris/document/ document.
jsf;jsessionid=507BDB3459C70465B720BE06236DF78D?text=&docid=65421&pa
gelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=1267402  (last
visited Dec. 10, 2018). See also Opinion of Advocate General Geelhoed, Asnef-
Equifax, delivered on 29 June 2006, para. 56,http://curia.europa.eu/juris/document/
document.jsf;jsessionid=507BDB3459C70465B720BE06236DF78D?text=&docid=
55923&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=1267
402 (last visited Dec. 10, 2018).
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protection of privacy with regard to the processing of personal data.”**®
The Commission further stated that the parties were still subject to the
EU data protection rules, but also underlined that data protection
concerns fell outside the scope of its jurisdiction.

The next Commission case in which these issues came up
concerned the acquisition of WhatsApp, a provider of mobile
communication (i.e. cross-platform messaging and Voice over IP)
services, by Facebook, a social networking service and online
advertising space provider.*® In that decision, the Commission clearly
stated that it examined “potential data concentration only to the extent
that it is likely to strengthen Facebook's position in the online
advertising market or in any sub-segments thereof.*’ The Commission
also added that “[a]ny privacy-related concerns flowing from the
increased concentration of data within the control of Facebook as a
result of the Transaction do not fall within the scope of the EU
competigion law rules but within the scope of the EU data protection
rules.”*

This decision was followed by the Sanofi/Google/DMI JV case,
where the transaction parties sought to offer services for the
management and treatment of diabetes, including data collection,
processing and analysis, through the proposed joint venture.*® Since the
transaction involved data accumulation, it attracted certain claims on the
ability of DMI JV to “lock-in” patients. The Commission noted,
however, that the draft GDPR law®® would allow users to ask for data
portability with respect to their personal data, which would indeed
restrict DMI JV’s ability to “lock-in” patients through the accumulation

4 Google/DoubleClick decision, supra note 26, para. 368.

46 Facebook/WhatsApp decision, supra note 26.

471d., para. 164.

48 |bid.

49 The European Commission’s Google/Sanofi/DMI JV decision, Case COMP/M.7813
and dated February 3, 2016, http://ec.europa.eu/competition/mergers/cases/deci
sions/m7813_479 2.pdf (last visited Dec. 11, 2018).

% “GDPR” refers to the General Data Protection Regulation 2016/679, which is a
regulation in EU law on data protection and privacy for all individuals within the
European Union and the European Economic Area. It also addresses the export of
personal data outside the EU and EEA areas. See generally https://eugdpr.org/ (last
visited Dec. 10, 2018).
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of their personal data.>! The Commission highlighted, once again, that
“any privacy-related concerns flowing from the use of data within the
control of the Parties do not fall within the scope of the EU competition
law rules but within the scope of the EU data protection rules.””?

Finally, in its most recent Microsoft/Linkedin case, the
Commission did take privacy issues into consideration as a parameter of
its competition law assessment.>® However, it is worth emphasizing that
this approach did not actually deviate from the EU jurisdictions’
established case law, as the Commission rightfully held that the
protection of user data falls under the scope of national legislation and
the EU data protection rules, observing that “the newly adopted General
Data Protection Regulation, which will apply from 25 May 2018, may
further limit Microsoft's ability to undertake any treatment of LinkedIn
full data by strengthening the existing rights and empowering
individuals with more control over their personal data (i.e. easier access
to personal data; right to data portability; etc.).”®* The Commission did,
therefore, stress the strict separation between data protection rules and
competition law enforcement regimes. Nevertheless, it is still
noteworthy that the Commission considered privacy as a parameter of
competition in this case, stating that:

“(...) these foreclosure effects would lead to the marginalization of
an existing competitor which offers a greater degree of privacy
protection to users than LinkedIn (or make the entry of any such
competitor more difficult), the Transaction would also restrict consumer
choice in relation to this important parameter of competition when
choosing a PSN [professional social network].”>®

The Commission did, therefore, consider and assess privacy as a
component of potential consumer harm due to a restriction in the
consumers’ choices.

51 Google/Sanofi/DMI JV, supra note 49, para. 69.
521d., para. 70.

%3 Microsoft/LinkedIn, supra note 38, para. 350.

54 1d., para. 255.

% 1d., para. 350.
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2. Privacy: A New Parameter for Merger Assessments?

One might be tempted to say that both competition law rules and
data protection laws aim to protect consumers with respect to their
choices in the marketplace.>® However, it should be remembered that
competition law actually seeks to protect the competitive process itself
and not to protect consumers from any data-related privacy violations.>’
Therefore, the question facing competition law enforcers has recently
evolved, as they seek to understand in which circumstances privacy
needs to be considered as a parameter of competition law in the context
of merger assessments.

For instance, the US Federal Trade Commission announced in its
“Statement Concerning Google/DoubleClick” that:

“Not only does the Commission lack legal authority to require
conditions to this merger that do not relate to antitrust, regulating the
privacy requirements of just one company could itself pose a serious
detriment to competition in this vast and rapidly evolving industry. That
said, we investigated the possibility that this transaction could adversely
affect non-price attributes of competition, such as consumer privacy. We
have concluded that the evidence does not support a conclusion that it
would do so0.”%®

Unfortunately, we do not have access to further details concerning
the FTC’s assessment on consumer privacy as a non-price attribute of
competition. The EU Commission’s analysis in the Microsoft/LinkedIn
case (as discussed above) is relatively more clear-cut than the FTC’s
opaque statement. In fact, the Commission found in that case that the

5 Preliminary Opinion of the European Data Protection Supervisor, Privacy and
competitiveness in the age of big data: The interplay between data protection,
competition law and consumer protection in the Digital Economy (2014),
https://edps.europa.eu/sites/edp/files/publication/14-03-
26_competitition_law_big_data_en.pdf (last visited Dec. 5, 2018).

57 Giuseppe Colangelo and Mariateresa Maggiolino, Data Protection in Attention
Markets: Protecting Privacy through Competition?, (2017) 8 JECLP 363, 367-68,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2945085 (last visited Dec. 5, 2018).

%8 Federal Trade Commission, Statement of the Federal Trade Commission concerning
Google/DoubleClick, FTC, File No. 071-0170, https://www.ftc.gov/system/files/
documents/public_statements/418081/071220googledc-commstmt.pdf (last visited
Dec. 24, 2018).
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merger could lead to a foreclosure effect, in light of the fact that the
market for PSN services could potentially “tip” in favor of LinkedIn and
it might therefore become more difficult for rival PSN service providers
“to regain their ability to compete and for potential competitors to enter
the market.”®® The Commission further referred to privacy as an
important parameter of competition, and asserted that the effects of a
foreclosure that would lead to the marginalization of competitors who
offer a greater degree of privacy protection to users than the merged
entity would restrict consumer choice on that front.®°

A well-designed framework to assess privacy-related concerns
within the context of a competition law analysis has been offered by Ben
Holles de Peyer, who is a private practitioner focusing on EU
competition law and regulation in network industries.®* The author
argues that the following three criteria should be fulfilled in order for
competition enforcement authorities to consider and evaluate privacy
issues within a merger assessment: (i) privacy needs to be an important
non-price parameter of competition, based on quantitative and/or
qualitative evidence, (ii) the foreseen degradation in the level of privacy
protection must result from the change in the competitive process or
shifting structural conditions arising from the merger, and (iii) this
degradation or harm should concern privacy as a parameter of
competition.®? In his article on the issue, the author first laid out these
three conditions and then proceeded to apply this test to the
Commission’s Microsoft/LinkedIn decision, concluding that the
Commission had indeed fulfilled these three cumulative criteria for the
consideration of privacy issues within a merger assessment.

Needless to say, any finding that would hint at the existence of a
degradation in the level of privacy protection that is caused by the
change in the competitive structure of the relevant market following a
merger transaction should rely on strong and convincing evidence. This
evidentiary standard is supported by the first criterion in Holles de

%9 Microsoft/LinkedIn, supra note 38, para. 347.
601d., para. 350.

61 See Ben Holles de Peyer, Attorney Profile, https://www.clearygottlieh.com/
professionals/ben-holles-de-peyer (last visited Dec. 24, 2018).

62 Ben Holles de Peyer, supra note 8.
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Peyer’s test, which requires the existence of quantitative and/or
qualitative evidence to ascertain the importance of privacy as a non-price
parameter of competition. For instance, in the Microsoft/LinkedIn case,
the Commission referred to the results of a market investigation
conducted within the scope of the assessment, thereby satisfying the first
condition of this test.%

The problem at this stage is distinguishing between “consumer
choice” and “consumer welfare.” In fact, the assessment of the notion of
“consumer welfare” within the realm of competition law needs to be
guided by economic principles, as competition law rules seek to protect
only the competitive process itself. However, the consumer choice
standard is said to “reject an economic analysis of consumer preference
as the fundamental guiding principle of antitrust analysis” and that
“choice standard rejects even the view that the role of antitrust is to
protect the competitive process as one that produces desirable outputs
(i.e., consumer welfare) in favor of an antitrust regime that analyzes
non-price competition as a standalone and inviolable virtue.”®*
Needless to say, this applies to the Commission’s approach in the
Microsoft/LinkedIn case, where it called attention to the potential post-
transaction “tipping” risk, which would deprive consumers of available
choices in terms of different levels of privacy protection. In that regard,
although different consumers assign different values to their personal
privacy, most agree that a reduction in product quality is generally
undesirable.®® As consumer choice with respect to privacy protection
levels cannot be assessed in economic terms, relying on such a nebulous
factor (instead of using a well-established economic standard, such as
consumer welfare) would greatly harm economics-based competition
law analyses for enforcement purposes. Some commentators have hinted
that this approach might be the sign of an impending break from the
consumer welfare approach used in the United States, and they have
suggested that it represents “a going backward toward the ordoliberal

83 Microsoft/LinkedIn, supra note 38, footnote 330.

6 Wright, Joshua D., and Douglas H. Ginsburg, The Goals of Antitrust: Welfare
Trumps Choice, Fordham L. Rev. 81 (2012): 2405.

8 Sivinski, Greg, Alex Okuliar, and Lars Kjolbye, Is big data a big deal? A
competition law approach to big data, European Competition Journal 13.2-3 (2017),
p. 199-227, https://www.tandfonline.com/doi/abs/10.1080/17441056.2017.1362866
(last visited Dec. 7, 2018).
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paradigm,”®® which represents an alternative method to the laissez-faire
system or the state-planned economy.®’ In the absence of an effect-based
analysis and by using an analytic approach that disregards whether the
proposed transaction would really harm the competitive structure of the
market (and thus reduce consumer welfare), competition enforcers risk
impeding the dynamic and innovative nature of the market, particularly
in the technology-driven sectors of the global modern economy.

Conclusion

The tendency of competition enforcement authorities and
commentators to meet digital developments (such as artificial
intelligence or big data) with skepticism is nothing new. However, the
efficiencies generated by big data and through big-data mergers in online
platforms are undisputable, and big data can even be considered as an
essential part of the ever-growing digitalized economy. Although the
parameters and framework of the discussion concerning feedback loops
is already well-established in competition law circles, empirical evidence
and recent Commission decisions indicate that such feedback loops are,
in fact, very rare occurrences in practice, and big-data mergers do not
threaten to obstruct or hinder the competitive process through data
accumulation.

6 Gerber, David J., Law and Competition in 20th Century Europe: Protecting
Prometheus (1998), cited in: Coniglio, Joseph, Rejecting the Ordoliberal Standard
of Consumer Choice and Making Consumer Welfare the Hallmark of an Antitrust
Atlanticism (2017), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3066458
(last visited Dec. 5, 2018).

67 Ordoliberalism is a German school of economics that emphasizes the need for the
state to ensure that the free market produces results close to its theoretical potential,
see https://fen.wikipedia.org/wiki/Ordoliberalism (last visited Dec. 11, 2018).
Ordoliberalism seeks to establish competition through the prevention of both
unrestrained private power and discretionary government intervention in the
economy. For an interesting and comprehensive approach to ordoliberalism, see
Behrens, Peter, The Consumer Choice Paradigm in German Ordoliberalism and its
Impact upon EU Competition Law, Discussion Paper No. 1/14 Europa-Kolleg
Hamburg, p. 24-26 (2014),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2568304 (last visited Dec. 24,
2018).
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Additionally, the Commission’s decisions on big-data mergers
reveal an inclination toward conducting comprehensive analyses on a
case-by-case basis when dealing with these issues, clearly establishing
that competition enforcement authorities are already well-equipped with
the necessary and sufficient tools to fully assess M&A transactions from
a competition law perspective.

Finally, the analysis provided in Section Il leads us to the
conclusion that the debate on the incorporation of data protection rules
within the framework of a competition law assessment is futile and
regrettably out-of-date. On the other hand, privacy as a competition law
parameter has the potential to provide a more suitable and fruitful point
of discussion. This, however, raises the final question of whether privacy
is indeed a suitable factor that can be assessed under the consumer
welfare notion of competition law doctrine. For the reasons explained
above, we are inclined to answer that it is not.
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I. Introduction

Major developments in technology have led to a transition from
traditional trade to online commerce, and this transition has substantially
transformed the means of doing business in the modern global economy.
Indeed, e-commerce has been on a continuous rise over the last few
decades, allowing firms to overcome their geographical limitations and
expand their businesses through modernized distribution strategies.
While such increases in online sales open up new vistas for retailers and
introduce new possibilities for consumers in general, the increasingly
blurred lines between online and offline channels also pose certain
regulatory challenges for public authorities. In particular, antitrust
agencies frequently face the difficulty of properly defining the relevant
product market, in terms of assessing the competitive interaction
between online and offline sales.

In this article, we will first introduce and discuss the basic
principles of market definition in several jurisdictions, with a specific
focus on the various approaches to drawing the borders for a given
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relevant product market. We will then explain the changing dynamics of
markets in the 21% century, caused by the rise of online retailing, and
subsequently take a closer look at case law to better understand how
competition agencies have dealt with the complexity of online and
offline competition in defining the relevant product market. More
specifically, we will conduct a comparative jurisdictional study, mainly
between the approaches adopted in Europe and Turkey from a practical
point of view and examine the degree of substitution between online and
offline sales. In an attempt to provide more concrete answers to these
vexing questions, we will focus on the example of book sales, in light of
the recent case law that illustrates the intertwined nature of online and
offline channels in book retailing.

I1. Basics of the Relevant Product Market Definition

Market definition is of crucial importance in almost all antitrust
cases. It plays a significant role in determining the actual arena of
competition in the context of antitrust and regulatory policy, and
therefore, has a decisive influence on the assessments of competition law
enforcers. Indeed, the primary aim of lawmakers in adopting and
implementing this factor as a consideration in competition law
enforcement is (i) to enable the assessment of actual competitors that
apply competitive pressures on each other with regard to a specific good,
and (ii) to comprehend the degree of real competition in a particular
market in the most accurate way possible. Although market definition is
not, in itself, the end goal of competition assessments, it is
unquestionably a valuable tool for the analysis of any anticompetitive
effects and outcomes.!

Indeed, a market definition that fails to cover all competitive
constraints caused by the relevant players can lead to misleading or
erroneous results, which can be detrimental to the protection of
competition itself. In an effort to illustrate the impact of market
definition, one would—not surprisingly—think of a firm that is
considered to be dominant in a given market (based on its calculated

! Qystein Daljord, Lars Sergard, @yvind Thomassen, The SSNIP Test and Market
Definition with the Aggregate Diversion Ratio: A Reply to Katz and
Shapiro, JOURNAL OF COMPETITION LAW & ECONOMICS, at 263-270 (2008).
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market share). In this context, the extension or reach of the market
borders with regard to a variety of products would be a key parameter
for measuring such a firm’s market power. This is primarily because the
market share of firms in a defined relevant market is an important
indicator of market power in the analyses of competition enforcement
agencies.?

Technically, market definition requires identifying a group of
buyers and a corresponding group of sellers whose purchase and output
decisions collectively determine the equilibrium price.® In this analysis,
this group of parties should comprise both a geographic space and a
product space.* In other words, the determination of the relevant market
IS a two-tier analysis, composed of two fundamental elements: (i) the
relevant product market, and (ii) the relevant geographical market.
Although these two elements are intrinsically dependent on each other,
this article will focus solely on the issues surrounding the relevant
product market (as each concept brings its own complexities and entails
a comprehensive analysis) and how the growth in e-commerce impacts
the assessment of competing products that are traded or sold either
online or offline.

The conceptualization of a “product market” within the context of
competition law analysis differs significantly from what is commercially
accepted or recognized in several different industries.® This fundamental
element of competition law is widely acknowledged and incorporated by
various jurisdictions, with the United States playing a leading role as the
originator country and the “founding father” of antitrust law doctrine.
Indeed, the Horizontal Merger Guidelines published by the US antitrust
agencies (i.e., the Federal Trade Commission (“FTC”) and the

2 Organisation for Economic Co-operation and Development (“OECD”), Directorate
for Financial and Enterprise Affairs, Competition Committee, Roundtable on Market
Definition — Note by the Delegation of the United States (June 7, 2012),
https://www.justice.gov/sites/default/files/atr/legacy/2012/08/22/286279.pdf  (last
visited Dec. 3, 2018).

3 ROGER D. BLAIR AND DAVID L. KASERMAN, ANTITRUST AND ECONOMICS, 2'° ED. (2009).

4 1bid.

> Thomas E. Kauper, The Problem of Market Definition Under EC Competition Law,

20 FORDHAM INT'L L.J. 1682 (1996), https://ir.lawnet.fordham.edu/cgi/ viewcontent.
cgi?article=1804&context=ilj (last visited Dec. 3, 2018).
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Department of Justice (“D0J”)) explain the fundamentals of product
market definition and describe certain assessment mechanisms (such as
the hypothetical monopolist test or SSNIP test) that are used to discover
substitutable products in competition. On the other side of the world, the
European Commission, influenced by the doctrine and decisional
practice of its American counterparts, has also put significant emphasis
on the issue of market definition ever since the concept was adopted as
part of the EU competition policy. Accordingly, the Commission has
enacted a Notice on the Definition of the Relevant Market (“Notice”),
whose content is similar to that of the US guidelines, and which also sets
out a generally accepted definition of “relevant product market,” as
follows: “a relevant product market comprises all those products and/or
services which are regarded as interchangeable or substitutable by the
consumer by reason of the products' characteristics, their prices and their
intended use.”®

Substitutability is clearly considered the guiding principle and
most crucial factor in the definition of relevant product markets, due to
the greater degree of certainty it provides as to whether ‘product A’ and
‘product B’ belong to the same market. Moreover, the substitutability of
goods and services are categorized by the Notice into two Kkinds: (i)
demand-side substitutability, and (i) supply-side substitutability. With
that said, the Notice acknowledges that demand substitution provides the
most immediate and powerful disciplinary effect on firms, particularly
on their pricing strategies.” In other words, the Commission gives more
weight to the interchangeability of products in the eyes of consumers
(i.e., demand), whereas it considers the capabilities of the providers of
goods and services (i.e., supply) only when it requires an analysis of
additional factors to define the relevant market.

As a developing economy with 20 years of competition law
enforcement experience, the decisional practice of enforcement
authorities in Turkey is also worth analyzing, since the Turkish
Competition Authority (“TCA”) is a close follower of the EU

& Commission Notice on the definition of relevant market for the purposes of
Community competition law, 97/C 372 /03 (1997), https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=0J%3AC%3A1997%3A372%3ATOC (last visited Dec. 3,
2018).

71d., at para. 13.
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competition enforcement regime. Indeed, the TCA’s Guidelines on
Market Definition are akin to and closely modeled after the
Commission’s Notice, except that the TCA requires products to be
“identical” in order to be considered as falling in the same product
market.® However, given the principles set out in the Guidelines and
their similarity to the principles laid out in the Commission’s Notice, one
could reasonably assume that the TCA has sought to amplify the
meaning of “substitution” when referring to identical products. This has
been confirmed by the analogous elements of substitution, which the
TCA also lists as: (i) product characteristics, (ii) price, and (iii) intended
use. While assessing the interchangeability of products in light of these
key factors, not only the Commission, but the TCA distinguishes
demand-side substitutability and attributes more significance to the
consumers’ perspective as well.

To that end, in order to evaluate the interchangeability of products
and assess the competitive constraints on firms, both from the demand
side and from the supply side, one should delve deeper into these issues
and attempt to gain a greater understanding of these types of
substitution.

(i) Demand substitution

An analysis of demand substitution consists of establishing a range
of products that the consumers perceive to be substitutable to one
another.® Antitrust agencies around the world factor in prices and
buyers’ choices in the event of “small and permanent” changes in the
relative price to determine whether the products in question are
substitutes for each other. Indeed, the determination of a market
definition essentially focuses on demand substitution arising from small
and permanent price increases.'® This practice, in fact, is incorporated
into a test known as SSNIP (“Small but Significant Non-transitory
Increase in Price”), which was first introduced by the Dol in the

8 The Turkish Competition Authority’s Guidelines on the Definition of the Relevant
Market, at para. 3 (2008).

® Commission Notice, supra note 6, at para. 14; TCA Guidelines, supra note 8.
10 Commission Notice, supra note 6, at para. 15.
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analysis of horizontal mergers,'* and was later adopted by a substantial
number of agencies worldwide, including the Commission and the TCA.

In brief, the SSNIP test seeks to identify the narrowest market in
which a hypothetical monopolist could impose a “Small but Significant
Non-transitory Increase in Price.” The key question to be asked is,
“What other products would the customers switch to in the event of a
price increase?” For instance, when the price of a cup of filter coffee
increases at Starbucks—an American coffee company and global
coffeehouse chain—would fans of Starbucks coffee prefer to purchase
another type of coffee instead of filter coffee? If the answer is yes, then
these two types of coffee (i.e., the filter coffee and the coffee that the
customers switch to) would fall into the same product market according
to the SSNIP test. In short, the SSNIP test essentially aims to assess the
consumers’ reactions to a small but significant price increase concerning
a particular product. Although such test is generally helpful to
effectively extend or narrow down the variety of goods and services in a
given market, there are certain aspects of the test that remain unclear in
terms of the test’s implementation, such as the appropriate ratio of the
price increase or the duration of the increase. In this regard, the
Commission provides a range of “5% to 10%” with respect to the
hypothetical “small” increase,'> whereas the Turkish Guidelines, by
contrast, do not specify a precise ratio to be used for the price increase in
the SSNIP test.

In their analysis of demand substitution, both the Commission and
the TCA consider ‘product characteristics,” ‘prices,” and ‘intended use’
as the key factors that are employed to initially narrow down the scope
of potential substitutes in their investigations.!® These factors, however,
may not be sufficient on their own to determine whether two products
are, in fact, demand substitutes, as the reactions of different customers to
relative price changes are likely to diverge from one another. Therefore,
various other factors are also taken into account in the demand
substitution analysis, such as: (i) evidence of substitution in the recent

11 Horizontal Merger Guidelines (1992), as cited in RICHARD WHISH AND DAVID BAILEY,
COMPETITION LAw, 9" Ed., Oxford University Press (2018), at 31; Current
Horizontal Merger Guidelines (2010).

12 Commission Notice, supra note 6, at para. 17.
131d., at para. 7; TCA Guidelines, supra note 8, at para. 3.
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past, (ii) a number of quantitative tests that have been specifically
designed for the purposes of delineating markets, (iii) the views of
customers and competitors, (iv) consumer preferences, (v) barriers and
costs associated with switching demand to potential substitutes, and (vi)
the existence of different categories of customers and price
discrimination.*

It is evident that the SSNIP test provides a useful conceptual
framework for identifying the substitute products from the customers’
perspective. Additionally, this price-based test is also applied to assess
the reaction of suppliers to price increases in certain cases, in order to
identify and cover all goods and services that are in competition with
each other.

(if) Supply substitution

Even though demand substitutability is considerably more
effective in terms of defining the relevant product market, supply
substitutability is also occasionally taken into consideration and
examined by competition enforcement authorities.

The underlying rationale of assessing supply substitutability is
that, even if consumers cannot react immediately to a price increase by
switching to other products, producers may be able to do so0.'® Indeed,
such producers may possess certain assets or technologies that they can
utilize in order to easily adjust their production facilities and produce
substitute goods.'® The ability of firms to switch their production
facilities reveals the immediate and actual effects of supply substitution,
in cases where demand substitution analysis may not offer satisfying
results. Therefore, supply-side substitutability becomes crucially
important under such circumstances, and this fact has already been
accepted and acknowledged by several judgments of the Court of Justice
of the European Union (“CJEU”) and the Commission.*’

14 Commission Notice, supra note 6; TCA Guidelines, supra note 8.

15 Dr. Atilano Jorge Padilla, The Role of Supply-Side Substitution in the Definition of
the Relevant Market in Merger Control, A Report for DG Enterprise A/4, European
Commission, 2001.

18 1bid.

17 Continental Can v Commission of the European Communities, Case 6/72 (1973)
ECR 215, (1973) CMLR 199; see, e.g., Euro x-Bauco v Hilti OJ (1988) L 65/19,
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Both the Commission and the TCA define supply substitution as a
situation in which (i) the suppliers are able to switch production to the
relevant products and offer them to their customers in the short term in
response to a small and permanent price change and (ii) they are able to
do so without incurring significant additional costs or risks.'® Supply-
side substitution will constitute an effective competitive constraint only
if consumers consider the output of supply-side substitution to be a valid
demand substitute.’® In this way, the extra output will put competitive
constraints on others, and therefore, the products will be involved in
(and part of) the same given product market.

The Notice includes an illustrative example concerning paper
production, which is worth examining in detail to reach a better
understanding of the circumstances in which supply substitution analysis
becomes useful. According to the Notice, paper is produced and offered
to customers in various qualities (ranging from standard to high) and
consumers will typically prefer to buy a specific type of paper, which
would not be considered interchangeable with another type of paper
from their perspective. In that case, an analysis of demand substitution
would be highly likely to result in misleading or erroneous outcomes in
terms of the definition of the relevant product market, due to the
exclusion of certain competitive constraints from this analysis. In reality,
paper manufacturers are typically well-equipped to produce paper of
varying qualities, and therefore, they are able to immediately and easily
(i.e., with manageable costs) switch to the production of different types
and qualities of paper when necessary. In light of the foregoing, various
qualities of paper and their respective fields of use should comprise the
relevant product market in a competition law investigation. In such
cases, supply-side considerations should naturally (and rightfully) lead
competition enforcement agencies to define a single, broader relevant
product market.

Last but not least, the Commission also lists ‘“potential
competition” in the Notice as a final factor to consider in the definition

(1989) 4 CMLR 677, at para. 55, upheld on appeal to the General Court in Hilti AG
v Commission, Case T-30/89 (1991) ECR 11-1439, (1992) 4 CMLR 16, and on
appeal to the CJEU in Case C-53/92 P (1994) ECR 1-667, (1994) 4 CMLR 614.

18 Commission Notice, supra note 6, at para. 20; TCA Guidelines, supra note 8.
19 See Padilla, supra note 15.
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of the relevant product market. By doing so, the Commission aims to
refer to certain competitive restraints that are assumed to originate from
potential competition. However, it is worth noting that this option is not
often applied in practice, and therefore, it is only taken into account in
the event that the firms’ positions are already determined and such
positions give rise to certain concerns from the point of view of
competition. The TCA’s Guidelines, on the other hand, clearly state that
potential competition is not considered in general, since it does not have
any equivalent or corresponding effects as either demand-side or supply-side
substitution.

All in all, the significance of properly defining the relevant product
market has been recognized by many scholars and practitioners
worldwide. The methodology of this process follows similar—if not
identical—steps in most jurisdictions. Although the approaches and rules
employed by the antitrust agencies are clear in theory, they are less
likely to be so in practice. This is mainly due to the fact that, while the
SSNIP test provides a precise and clear-cut theoretical standard to guide
and steer a market definition exercise, its actual/exact implementation
can arguably be rather difficult.?® Indeed, the technicalities involved in
the definition of relevant product markets, which have become even
more complex with the advent of technology and the rise of digital
platforms, create certain challenges with respect to making a proper
product market definition. It is evident that businesses have already
altered (and continuously adjust) their distribution strategies to stay
competitive with the rise of e-commerce, and this phenomenon has led
many scholars and enforcement authorities to become well-acquainted
with thorny questions concerning the substitutability of products that are
offered in brick-and-mortar stores with the ones that are traded over the
internet.

20 Padilla, supra note 15.
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I11. Conventional Tools of Competition Policy and the Rise of
E-Commerce

a. An Overview of the Online and Offline Paradigms

E-commerce has boomed over the last few decades, transforming
the business models of firms and the range of choices available to
consumers. The more common and widespread e-commerce has become,
the more people have started to shop online. Indeed, the number of
consumers who use e-commerce platforms has increased substantially
across the world in the past few decades. Not only do we see this fact
around us every day, but it is substantiated by the official statistical data
as well, which shows the tremendous growth in the ratio of online
buyers in the European Union that has increased from 30% of the
population (aged 16 to 74) in 2007 to 55% in 2016.2' Furthermore, a
robust body of empirical studies has found that seven out of ten (i.e.
70%) internet users purchased goods and services online in the EU in
2017.22 While e-commerce usage has continued to increase significantly
across the entire European Union and online sales have continued to rise
in popularity, the ratio of e-shoppers exhibits a wide range among the
Member States, from 20% of internet users in Romania to 83% of
internet users in the United Kingdom in 2018, revealing cross-country
disparities in the adoption of online commerce.?®

Considering the example of Turkey, we observe that the upsurge in
internet usage and online shopping has been prevalent there as well,
according to the information provided by the Turkish Statistical Institute.
The data suggest that goods or services purchased online for private
purposes represented 34% of the overall market in 2016.2* Studies also

2l See 2016 Eurostat Community Survey on ICT usage in households and by
individuals (2017), http://ec.europa.eu/eurostat/statistics-explained/index.php/E-
commerce_ statistics_for_individuals (last visited Dec. 25, 2018).

22 1bid.

23 1d., at Table 1 (listing the proportion of individuals who had purchased goods or
services online within the last 12 months).

24 Turkish Statistical Institute, Information and Communication Technology (ICT)
Usage Survey on Households and Individuals, 2016, Press Release (August 18,
2016), http://www.turkstat.gov.tr/PreHaberBultenleri.do?id=21779 (last visited Dec.
26, 2018).


http://ec.europa.eu/eurostat/statistics-explained/index.php/E-commerce_%20statistics_for_individuals
http://ec.europa.eu/eurostat/statistics-explained/index.php/E-commerce_%20statistics_for_individuals
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indicate that e-commerce has grown substantially between 2016 and
2017 (i.e., by 37%) and that Turkish citizens are increasingly purchasing
various products online, ranging from electronics to food and groceries.?®

From the consumers’ perspective, the considerable rise in online
shopping is quite understandable, given the unquestionable convenience
of being able to shop at anytime and anywhere. In fact, e-commerce
provides access to a broader range of products, price comparisons, and
shared opinions (i.e., reviews, feedback, etc.) on goods and services
from other consumers.?® Indeed, online commerce has slowly begun to
replace brick-and-mortar sales due to the multiple advantages it offers
over traditional sales channels. From the retailers’ perspective, however,
the situation is rather more complicated, since businesses have had to
change their distribution strategies in order to reach more customers and
to be able to compete with rivals who adjust and fine-tune their business
plans in line with the latest technological developments. Accordingly,
companies have partly shifted their businesses to e-commerce platforms
and they have created “omni-channels,” combining online/offline sales
and offering both options to potential customers. The concept of
retailing has gradually evolved into its contemporary form and it still
continues to evolve further, significantly altering the static and long-
established parameters of markets in the process. In other words, digital
distribution transforms the static environment of any given market into a
dynamic one, where market fundamentals (i.e., firms’ marginal costs,
demand elasticity, number of competitors, initial constellation of prices,
etc.) are all subject to rapid and continuous change. Friederiszick and
Glowicka (2015) have argued that these changes in market dynamics
stem from several underlying reasons, such as changes in consumer
behavior and the size of geographic markets, as well as differences in

%> TUBISAD Informatics Industry Association, E-commerce in Turkey 2017 Market
Size, (May 2018), http://www.tubisad.org.tr/en/images/pdf/tubisad_2018 e-
commerce_in_turkey en.pdf (last visited Dec. 26, 2018).

% Goneng Giirkaynak, Competition and antitrust in the digital age, INTERNATIONAL LAW
OFFICE (April 27, 2017), http://www.gurkaynak.av.tr/docs/c10ed-competition-and-
antitrust-in-the-digital-age.pdf (last visited Dec. 26, 2018).
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cost structures and pricing models between offline and online retail
markets.?’

Despite the numerous advantages introduced by online sales that
encourage us to look on the bright side of e-commerce, these changes
also pose serious concerns for competition enforcement agencies. This is
because the dynamism of online commerce (and the rapidly changing
nature of digital markets) test the traditional tools of competition law,
which were designed for static market conditions. More explicitly,
changes and distortions in market fundamentals due to online
competition are expected to have a significant impact on customers’
behavior (i.e., demand) and on companies’ distribution strategies (i.e.,
supply), and thus influence a given product market definition.?® As such,
increasingly blurred lines between online and offline sales cause
confusion and lead to complications for competition enforcers in the
analysis of relevant product markets, and raise the increasingly relevant
and common question of whether online and offline sales are
substitutable and/or complementary.

Before jumping to any conclusions on this vital question, one
should attempt to gain a better understanding of online competition and
its interaction with the offline world by carefully analyzing the empirical
facts. Within this context, the aspects in which online platforms differ
from their offline counterparts may provide valuable insights for our
assessment of the interactions between online and offline commerce.
Indeed, there are certain considerations that clearly illustrate the
different parameters of online and offline platforms, such as asymmetric
information, lower search, comparison and distribution costs, among others.

First and foremost, a substantial body of evidence in the available
literature highlights the asymmetry of information that arises between
buyers and sellers in the context of online shopping. This informational
asymmetry only exists (and becomes an issue) in online shopping, since

2" Hans W. Friederiszick and Ela Glowicka, Competition Policy in Modern Retail
Markets, JOURNAL OF ANTITRUST ENFORCEMENT, Volume 4, Issue 1, 1 April 2016, at
42-83, https://doi.org/10.1093/jaenfo/jnv030 (last visited Dec. 25, 2018).

28 European Commission - Final Report on the E-Commerce Sector Inquiry,
COM(2017) 229 final (May 10, 2017) (report from the Commission to the Council
and the European Parliament), http://ec.europa.eu/competition/antitrust/ sector_
inquiry_final_report_en.pdf (last visited Dec. 25, 2018).
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ordered products are physically delivered and consumed at a later stage
following the actual purchase, unlike in brick-and-mortar sales.?® This
interval between purchasing and receiving a product has traditionally
been considered as a “waiting cost,” which could reduce the prospective
utility and value derived from an online purchase, although the extent
and impact of this cost is somewhat vague and controversial among
some academics.

Reduced search costs are perhaps one of the most obvious
outcomes and benefits of online commerce. This is because consumers
can easily and effortlessly compare prices through various price-
comparison sites, and they can also benefit from the information
provided on discussion forums and review sites with regard to their
desired product or service. This consumer gain presumably impacts
various market outcomes, such as prices, market shares, and the
profitability of undertakings.

The lower distribution costs associated with online sales, along
with the wider distribution networks (that reach more customers) are
also noteworthy advantages of the online retail channel. In other words,
e-commerce paves the way for companies to distribute their products
across larger geographic areas than is possible for the typical physical
store, mainly due to the lowered distribution costs.3! Indeed,
Brynjolfsson and Smith (2000) provide the example of book sales and
find that online book retailers offer 23 times more variety (i.e., a
selection of books that is 23 times larger) than typical brick-and-mortar
bookstores.®> Moreover, they also estimate that this greater product
variety leads to significantly more gains in consumer welfare
(specifically 7 to 10 times more) than the gains from increased
competition.®

2 Ethan Lieber and Chad Syverson, Online vs. Offline Competition, OXFORD
HANDBOOK OF THE DIGITAL ECONOMY (Martin Peitz and Joel Waldfogel eds.), August
2012.

30 George Loewenstein, Anticipation and the Valuation of Delayed Consumption,
EcONOMIC JOURNAL (1987), at 666-684.

31 Lieber and Syverson, supra note 28.

%2 Erik Brynjolfsson and Michael D. Smith, Frictionless Commerce? A Comparison of
Internet and Conventional Retailers, MANAGEMENT SCIENCE (2000), at 563-585.

3 1bid.
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In light of the foregoing considerations, it is not difficult to see
how online sales channels differ from traditional markets. There are
relatively significant differences between the characteristics of online
and offline platforms and their impact on the market environment,
which, in turn, can lead to shifts in consumer behavior and distribution
strategies (i.e., affecting both demand- and supply-side fundamentals).
Therefore, the next question that must be addressed is whether online
and offline sales of identical products should be considered as substitutes
and/or complimentary for each other. Strictly speaking, there is no
simple or generalized answer to this question, as each product or service
comprises different features. As a matter of fact, theoretical discussions
may be deficient in providing useful answers in this regard, since the
definition of a relevant product market requires a practical
implementation of the rules on a case-by-case basis, and this analysis
must be carried out by taking into account the various distinguishing
features of each sector. Practical aspects of product market definition
may indeed provide more valuable insights, which could help us to reach
more realistic conclusions in terms of identifying the actual competitors
(whether online and/or offline) for a particular good or service. To that
end, in order to gain a better understanding of how to evaluate online
retail settings (and comprehend “brick-and-click” sales) with regards to
the exercise of the product market definition, one should first examine
how various competition enforcement agencies have been handling this
particular problem in commercial environments where online and offline
markets overlap.

b. Leading Case Law on “Bricks and Clicks”

In recent years, the forms of commerce and the means of
competition have been evolving together in a more complex way than a
simple bifurcation between (i) retailing in “brick-and-mortar stores” and
(it) selling products on a website. Indeed, many retailers have
established multi-channels, which has led to a combined distribution
model in which the characteristics of online and offline channels meet
and blend together. However, such an amalgamation of online and
offline markets raises the enduring and long-debated issue of how to
define the relevant product market in such cases, which has become a
truly vexing problem for antitrust agencies worldwide. In its recent
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meeting on the implications of e-commerce for competition policy, the
OECD Competition Committee discussed the growing interaction and
interplay between online and offline marketplaces, and also touched
upon the difficulties faced by competition enforcement authorities in
defining a relevant product market in cases where online competition is
involved.®* Promisingly, the OECD’s report concluded that this issue
should be resolved based on a case-by-case analysis by analyzing and
factoring in the relevant circumstances in each case, and including all the
competitive constraints imposed by online sales channels. Given the
inconsistent judgments that have been rendered in this regard so far, we
agree that this may be the most reasonable and feasible approach that we
have come across to date.

The Commission’s precedents provide a useful starting point for
our analysis, particularly since many national competition authorities are
greatly influenced by the Commission’s enforcement actions and its
decisional practice. In that sense, the Commission’s DSGI/Fotovista
decision® presents an illuminating example, as it contains the parties’
thought-provoking arguments regarding online and offline channels,
which emphasize that consumer goods actually exert very powerful
competitive constraints on each other.

To provide a brief summary on the case, this transaction concerned
the acquisition of Fotovista, an online retailer of audio and photographic
equipment, by DSGI, who was active in the consumer electronics
market. Both DSGI and Fotovista forcefully argued that online and
offline sales of electrical goods belonged to the same product market,
because price movements in one channel were swiftly reflected and
replicated in the other channel. More explicitly, these arguments in favor
of a broad relevant product market definition (encompassing both online
and offline sales of electronic goods) were grounded on the following
considerations: “(i) the physical goods sold are exactly the same as the
online sales; (ii) e-commerce is particularly suited for the sale of
electrical goods because consumers trust the brand of the product and

3 129" OECD Competition Committee Meeting - Implications of E-commerce for
Competition Policy - Note by the United States (June 6, 2018), https://www.ftc.
gov/system/files/attachments/us-submissions-oecd-other-international-competition-
fora/e-commerce_united_states.pdf (last visited Dec. 3, 2018).

% DSGI/FOTOVISTA, Case No. COMP/M.4226 (Jun. 29, 2006).
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give less importance to the distribution channel; (iii) there is evidence of
increasing number of customers ‘shopping around’ between on-line and
off-line before actually purchasing the good; (iv) the boundaries
between the two are blurred as many retailers use a mixed strategy
whereby it makes no difference where the actual purchase is made.”®
Consequently, even though the Commission ultimately left the question
of the relevant product market definition open, it nevertheless exhibited
a slight tendency toward defining an overall market that encompassed
both online and offline sales. The Commission evinced this inclination
by acknowledging that the online retail of electrical goods increases the
ability of customers to source and find alternatives.

A similar approach was also taken by the Commission in the
UTC/Honeywell/MyAircraft.com case, which concerned the acquisition
of joint control over MyAircraft.com by UTC and Honeywell 3" In that
case, UTC and Honeywell both argued that the relevant product market
for this transaction should be defined broadly as the market for
“aerospace parts and services,” and that e-commerce should be
considered as merely one segment among the many modalities by which
companies in this sector engage in business transactions.®® The
underlying rationale of this argument was that customers (such as
airlines and service providers) were free to decide how they wished to
conduct business with UTC, Honeywell or other suppliers (e.g., by using
MyAircraft.com, through e-mail, fax, telephone, etc.). The Commission,
however, decided to leave the market definition open in this particular
case as well. Therefore, UTC/Honeywell/MyAircraft.com constitutes a
valuable example of a decision that was based on the transaction parties’
evaluation of the online channel’s role in overall sales.

% 1hid.

87 UTC is a US-based diversified industrial equipment company. Honeywell is a US-
based diversified technology and manufacturing company, selling aerospace
products and services worldwide. The proposed transaction involved the creation of
a joint venture, MyAircraft.com, whose purpose was to create and operate an
electronic market, a so-called B2B (“business-to-business™) marketplace. The goal
was that MyAircraft.com would be a “one-stop” shopping destination for aerospace
parts and services.

38 UTC/HONEYWELL/i2/MY AIRCRAFT.COM, Case No. COMP/M.1969 (Aug. 4,
2000), at para 11.
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Both of these rulings could certainly be perceived and interpreted
as supporting the view that online sales are by nature complementary to
the offline sales channel. However, it is worth noting that when the
Commission delved into the music industry, it adopted a slightly
different approach in terms of its evaluation of whether physical and
digital distribution of recorded music fell within the same relevant
product market, although it did not go so far as to declare them
substitutable. For instance, despite the arguments put forth by the parties
in Sony/BMG, the Commission noted in its market investigation report
that these online and offline channels were not largely substitutable from
a user’s perspective, as the increase in digital sales in recent years has
led to a change in the demand structure for this product.®® Therefore, the
Commission did not consider online and offline sales to fall within the
same relevant product market, due to the lack of demand- and supply-
side substitutability, explaining that: “...from a demand-side perspective,
sales concern mainly single tracks in digital format whereas in physical
format purchases are predominantly for albums; and prices for digital
singles are usually lower than in physical format. From a supply-side
point of view, the structure of digital music services differs significantly
from physical retail in terms of organization, technical and commercial
conditions, marketing and cost structure. 740 Along these lines,
Sony/BMG was certainly not the only decision in which the Commission
drew a distinction between online and offline sales. Indeed, in its
Otto/Grattan ruling, the Commission considered “catalogue mail-
ordering services” to be a separate relevant product market for non-food
products, based on the differences between the two shopping
experiences, rather than on the characteristics of the product itself.! In
this regard, it is fairly evident that the justifications given for the
distinction between online and offline sales are actually based on the
underlying shifts in the demand and supply substitution of goods, which
in turn change and determine how market fundamentals play out in the
online and offline retail settings.

3 SONY/SONYBMG, Case No. COMP/M.5272 (Sep. 15, 2008).

40 SONY/BMG, Case No. COMP/M.3333 (Oct. 3, 2007), as cited in SONY/
SONYBMG, supra note 38.

4 OTTO/GRATTAN, Case No. IV/M.070 (Mar. 21, 1991).
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In addition to the Commission’s case law, the French Competition
Authority (“FCA”) has also drawn a tremendous amount of attention
recently with its landmark decision in the Fnac/Darty case, regarding
online and offline sales. This ruling is considered to be the first
evaluation of the FCA in which it defined a product market for consumer
electronics that comprised both in-store and online retail channels. In its
press release, the FCA explained its decision by asserting that the
“competitive pressure exerted by online sales has become significant
enough to be integrated in the concerned market, whether it comes from
pure players (such as Amazon or Cdiscount) or from stores’ own
websites which complete in-store physical sales.”*? Furthermore, the
FCA justified its novel approach by referring to its assessment of several
factors, such as (i) the rapid increase in online sales in the last five years
and the fact that the online channel’s share in the overall sales of
consumer electronics ranges from 15% to 30%, (ii) the convergence in
time between the relative customer experiences in these two channels
(i.e., decrease in delays and delivery times for sales through online
channels, more effective customer service for online sales, etc.), (iii) the
transformation of pure offline players into hybrid firms that have
established multi-channel distribution plans in order to be able to
compete with online platforms, (iv) the price convergence between
online and offline channels due to increasingly blurred and combined
(i.e., joint) distribution strategies, (v) the increased price competition as
a result of price transparency, which is generated by online channels and
caused by the reduced costs of price comparison, (vi) the examination of
the customers’ perspectives with respect to their preferences regarding
online and offline channels in the event of price increases, according to
information obtained from customer questionnaires.*® In this respect, the
Fnac/Darty decision is a huge step forward toward the regulatory
acknowledgment of competitive pressures exerted on products and

42 Editorial Board, Fnac-Darty: A Landmark Merger Decision in France, ORRICK
ANTITRUST  WATCH (Aug. 5, 2016), https://blogs.orrick.com/antitrust/2016/
08/05/fnac-darty-a-landmark-merger-decision-in-france/ (last visited Dec. 6, 2018).

43 Fnac/Darty, République Frangaise Authorité de la Concurrence Décision n° 16-DCC-
111 (Jul. 27, 2016); Press Release: Fnac's acquisition of Darty, Jul. 18, 2016 (Jul.
27, 2018), http://lwww.autoritedelaconcurrence.fr/user/ standard.php? id_rub=
684&id_article=3241&Ilang=en (last visited Dec. 25, 2018).
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services that result from the steady and continuous increase in the
amount of online sales pertaining to electronic products.

Examples from outside the realm of EU competition enforcement,
such as recent cases from the Turkish jurisdiction, also provide valuable
insights and deserve closer scrutiny. Similar to the Commission and the
FCA, the rise of e-commerce has posed a significant challenge to the
TCA as well, in terms of the exercise of the relevant product market
definition. Although the Turkish Competition Board (“TCB”), which is
the decisional body of the TCA, has not generally delved into the details
of the characteristics of each market when analyzing online and offline
sales, it has nevertheless recognized that rapid changes are occurring in
traditional retailing and has taken note of the increased volume of sales
in e-commerce. Moreover, the TCB has explained these changes by
referring to recent technological and societal developments, such as the
increase in internet use among Turkish consumers, the expansion of
consumer rights through new consumer protection laws, and the
increased reliability and security of credit cards following certain
amendments to the relevant banking laws.**

In this context, one should first point out that, when evaluating the
relevant market, the TCB has generally shown a tendency to differentiate
between online and offline sales channels. Indeed, until very recently,
the TCB typically elected to define a separate relevant market for e-
commerce services. For example, in the Biletix case, which involved one
of the largest companies for ticket sales and distribution for various
cultural/musical/sports events in Turkey, the TCB separated the
electronic and physical sales of event tickets by defining the relevant
product market as “intermediary services for the electronic sale of event
tickets over a platform.”®® Furthermore, in Cicek Sepeti, which
concerned an online platform for flower sales, the TCB analyzed the
market for “flower sales services” in both online and offline channels
and found that the online services in this sector were considered to be
different from offline services in the eyes of consumers, according to the
“purpose and use” criteria. The TCB reached this conclusion and drew a
distinction between online and offline flower sales services based on the

4 D-Market decision, TCB, 15-40/662-231, (Nov. 10, 2015).
4 Biletix decision, TCB, 13-61/851-359, (Nov. 11, 2013).
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following considerations: (i) customers are limited to the opening and
closing hours of the stores in the offline channel, whereas they are not so
limited in the online channel, (ii) transaction costs differ between the
two channels due to the wider accessibility and reach of the online
channel, (iii) increased opportunity for product comparisons and the
availability of more options in the online channel, (iv) tracking services
and options provided for out-of-town deliveries in the online channel,
and (iv) existence of alternative payment options for online sales.*® To
that end, the TCB determined that there was a distinction between brick-
and-mortar flower retailers and online florists, and accordingly
concluded that the relevant product market in this case should cover
merely the online sales of flowers.*’ It constitutes a landmark decision in
Turkish competition law doctrine, due to the TCB’s comparatively
detailed analysis on the substitutability between online and offline sales
channels, particularly considering that this decision was rendered back in
2013.

As for the TCB’s more recent decisions, such as Yemeksepeti
(concerning the largest online food delivery company in Turkey) and
Booking.com (a global travel e-commerce company and metasearch
engine for lodging reservations), the TCB has held that online sales
channels offer (i) more comprehensive visuals, (ii) free-cancellation
opportunities, (iii) the ability to easily inform and notify customers of all
discounts and promotions, (iv) multi-functioning capabilities in a single
place, and (v) straightforward price comparisons, which are not similarly
available or accessible in the offline sales channels.*® Therefore, based
on the differences between two platforms and their potential impact on
consumers and suppliers, the TCB ultimately chose to distinguish and
separate the online and offline sales channels in both of its
abovementioned judgments.

In light of the foregoing, we can reasonably conclude that there is
no overarching consensus among the various antitrust agencies on this
issue, and it is clear that the approaches taken with respect to the

46 Cigek Sepeti, TCB, 10-78/1623-623, (Dec. 16, 2010).
47 1bid.

4 Booking.com, TCB, 17-01/12-4, (Jan. 5, 2017); Yemeksepeti, TCB, 16-20/347-156,
(Jun. 9, 2016).
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definition of the relevant product market depends on the particular
product category in question, which exhibit different characteristics and
whose retailers employ various distribution methods. In this context,
since the definition of the relevant product market hinges on the
particular characteristics of the investigated product, it may be more
useful to focus our analysis on a particular product category that is
popularly sold and purchased through both online and offline channels.
Taking all relevant factors into account, we believe that ‘books’ would
provide a suitable candidate for such scrutiny, especially given the recent
case law of various competition enforcement authorities and the
abundance of earlier precedents relating to this product market, which
may allow us to reach a more clear-cut and unambiguous conclusion as
to whether online and offline sales of books fall within the same relevant
product market.

c. Evaluating the Online Competition for Books: A Closer
Look

Books offer perhaps the best available product category for
evaluating the issues surrounding relevant product market definitions in
the context of online and offline sales. This is primarily due to the
increasingly well-established habits of individuals with respect to
ordering books online, which appear to develop in parallel with the
growth of internet usage in a given society. Indeed, the long-standing
(and ongoing) rise in the online sales of physical books, especially
compared to the online sales of many other consumer goods, is clearly
demonstrated by the available sales figures. For instance, an empirical
study of the Turkish market reveals that traditional retail stores still
remain an important sales channel (according to consumers’ preferences)
in numerous sectors, including consumer electronics, food, clothing, etc.
However, the online sales channels for books, music, movies and video
games have gained a significant share (reaching 59% of overall sales) in
these markets, unlike in any other sectors in Turkey.*® Furthermore,
another related study indicates that 50% of consumers prefer to purchase

4 PWC, PWC Kiiresel Toplam Perakende Arastirmasi (“PWC Global Total Retail
Study™) (2016), https://www.pwc.com.tr/tr/publications/industrial/retail-consumer/
pdf/toplam-perakende-2016-pwc-web.pdf (last visited Dec. 25, 2018).
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books online.>® These statistics may be an important indicator of the
convergence between online and traditional retailing channels in this
market segment, which has turned the “book sales” sector into a rather
unique case in terms of the relevant product market definition. Indeed,
this state of affairs explains why the interaction between online and
offline sales of books has been the subject of a fairly large number of
merger control assessments by competition enforcement authorities.

Very recently, the TCB rendered a landmark decision on this issue,
in which it considered online and offline book sales to fall within the
same product market for the first time in its decisional practice. Indeed,
Turkuvaz/Dogan will certainly be considered a cornerstone judgment in
Turkish jurisprudence by future scholars, due to its detailed analysis of
demand and supply substitution in the context of online and offline (i.e.,
traditional) book sales.>

In further detail, the TCB began its evaluation in this case by first
comparing the figures for the sales value and volume obtained through
each sales channel (i.e., online and offline) between 2013 and 2017.
Interestingly, it was found that the number of books sold online in 2017
had exceeded the sales made through the offline channel for the first
time (for the years between 2013-2017). However, the total sales value
(i.e., revenue) generated from book sales by traditional brick-and-mortar
retailers in 2017 was still found to be higher than the total sales value
generated by their online counterparts. The TCB must have reached the
conclusion that this discrepancy could be explained by the lower average
book prices in the online retailing channels, since it highlighted the price
gap between the online and offline channels, that could sometimes reach
up to 35%. In this regard, given its assessment that the key factor
underlying the consumers’ preference in favor of the online channel was
lower prices, and due to the substantial popularity of the online sales
channel for books and music, the TCB eventually concluded that the
online channel could indeed exert competitive pressure on the offline
channel in this case.

50 KPMG, The Truth About Online Consumers, 2017 Global Online Consumer Report
(2017), https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2017/01/the-truth-about-
online-consumers.pdf (last visited Dec. 25, 2018).

5! Turkuvaz/Dogan, TCB, 18-16/293-146, (May 29, 2018).
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What is perhaps even more interesting is that the Turkuvaz/Dogan
case included arguments on competitive constraints being
disproportionally applied by the online and offline sales channels, which
is encapsulated by the concept of ‘“asymmetric competition.” In
accordance with the TCB’s definition, asymmetric competition means
that, if the online channels exert competitive pressure on the traditional
channels, even if the traditional channels would not be deemed as
competitors for the online channels, the market would still be defined as
a whole to encompass both channels and would not be separated into the
sub-segments of online and offline sales channels. In case of asymmetric
competition, there will be a focal market and its relationship with other
markets will assist and contribute to the product market definition in
situations where the substitutability of the channels is contentious or
debatable. Accordingly, in order to determine whether sales that are
made through different channels fall within the same or separate product
markets (i.e., whether the relevant market should be construed broadly or
narrowly), enforcement authorities will seek to assess whether the focal
market faces competitive constraints from others, although the reverse
situation (i.e., other markets facing competitive constraints from the
focal market) is not entirely or necessarily required. In other words,
competitive pressure on the traditional sales channel for books applied
by the online sales channel will be sufficient to determine that both
channels fall within the same product market, regardless of the
competitive pressure (if any) that the traditional sales channel puts on
the online sales channel. From the TCB’s reasoning in Turkuvaz/Dogan,
assuming that brick-and-mortar sales constitute the focal market, the
assessment on the competitive pressure applied by the other market (i.e.,
the online sales channel) would lead to a product market definition
covering both channels in the case at hand. In light of the foregoing,
both channels were determined to be substitutable from the demand side,
although this was not found to be the case for supply-side substitution,
due to various differences the TCB named in the decision such as the
required investment amounts and the number of staff, among other
factors.

In fact, the TCB’s approach on asymmetric competition in
Turkuvaz/Dogan relied on several decisions of the UK’s competition
authority. One of the referenced decisions was HMV/Ottokar, in which
the Office of Fair Trading (“OFT”), the successor to the Competition
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and Market Authority (“CMA”), acknowledged the existence of various
types of book retailers and recognized that there was price competition
between all types of suppliers in a market that included specialist and
generalist brick-and-mortar retailers, distance sellers (including internet
retailers), and book clubs.>® In its assessment, the OFT successfully
applied the SSNIP test, and accordingly found that the book retailers in
question raised their discounts in response to increasing discounts from
other retailers, including online sellers.>

Relatedly, the UK’s Amazon/Bookdep® case is also worth
examining at this juncture. Amazon/Bookdep involved the globally
largest online retailer, Amazon, and the OFT assessed the competition
law concerns relating to Amazon’s proposed acquisition of an online
book retailer. This case presented important arguments put forth by the
parties, who suggested that the various sales channels for books (i.e.,
brick-and-mortar stores, online sales channels, and mail-order book
clubs) overlapped with one another on the demand side, and that they
thus constituted part of an overall “book retailing” product market. The
decision explained the underlying rationale of such market aggregation
(leading to a broadly defined relevant product market) as follows: “the
purchasing behavior of individual customers did not show any
particular fixed pattern or preferences in buying books from any one of
these channels.”®® Furthermore, the decision also mentioned the blurry
lines between traditional brick-and-mortar stores and online retailers due
to the growing access of the UK’s population to the internet.
Nevertheless, the OFT found that the online retailers were not
competitively constrained by the offline retailers, and noted that the
parties to the case did not involve any offline players, since Bookdep

52 Competition Commission, HMV Group plc and Ottakar’s plc (May 12, 2006),
https://webarchive.nationalarchives.gov.uk/20140402195103/http://www.competitio
n-commission.org.uk/our-work/directory-of-all-inquiries/hmv-group-plc-
waterstones-plc-ottakars-plc/final-report-and-appendices-glossary (last visited Dec.
3,2018).

53 Ibid.

54 Office of Fair Trading, Anticipated acquisition by HMV Group plc, through
Waterstone's Limited, of Ottakar's plc (Dec. 6, 2005),
https://assets.publishing.service.
gov.uk/media/555de420e5274a74ca0000f1/hmv.pdf (last visited Dec. 3, 2018).

% 1bid.
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was an online retailer as well. More importantly, the case was supportive
to the “theory of asymmetric competition,” as the TCB calls it, since
offline markets (i.e., the focal market) did not necessarily put any
competitive pressure on the online channels (i.e., other markets) as long
as online sales constrained brick-and-mortar stores. After all, in its retail
merger commentary published in 2017, the UK’s CMA considered that
price gaps between brick-and-mortar stores and online sales channels
may not indicate a non-competitive interaction; instead, the magnitude
of such price gaps may simply reveal and prove the strength of
customers’ preferences for shopping in a traditional retail setting. The
CMA also added that the competitive dynamics are fluid and still
evolving in the industry.>®

These may be the particular decisions that the TCB consulted and
utilized in terms of its theory of asymmetric competition, but they are
certainly not the only ones relating to book retailing. The Commission
has also rendered multiple decisions in recent years regarding online and
offline book sales. Indeed, in the well-known Egmont/Bonnier case, the
Commission scrutinized the online retailing of books and ultimately
cleared the acquisition of a Danish book publishing company (Bonnier)
by a media group (Egmont), evaluating the traditional and online sales of
books as falling within the same relevant product market.>” The
Egmont/Bonnier ruling appears to represent a U-turn in the
Commission’s decisional practice, given that it contradicts the views that
the Commission had put forth in its earlier decisions in which it had
assessed the distance-selling of books.

For instance, in 2004, the Commission had taken the opposite
approach in Lagardere/Natexis/VUP case to the position it adopted in
Egmont/Bonier. In Lagardere/Natexis/VUP, the Commission had
determined that sales through book clubs (including internet sales) were
not a part of the market for “retail sales in shops” due to the differences
in the marketing of book clubs.®® Moreover, older decisions, such as

56 Competition & Markets Authority, Retail Mergers Commentary (Apr. 10, 2017), at
27, https:/fassets.publishing.service.gov.uk/government/uploads/ ~ system/uploads/ at-
tachment_data/file/607524/retail-mergers-commentary.pdf (last visited Dec. 3, 2018).

57 Egmont/Bonnier (Books), Case No. COMP/M.4611, (Oct. 15, 2007).
58 |_agardere/Natexis/Vup, Case No. COMP/M.2978,( Jan. 7, 2004).
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Advent International/EMI/W.H. Smith®® and Bertelsmann/Mondadori,®
also provide instances that illustrate the Commission’s approach on
distinguishing separate product markets for books retailed in stores and
for books retailed through distance-selling, including internet sales. In
Bertelsmann/Mondadori, the Commission further clarified its view and
explained its reasoning for defining a potential separate product market
for the sales of consumer books at a distance, as follows: (i) consumers
could choose from a catalogue (or similar list) at home (i.e., not in the
presence of the seller), (ii) they could have the goods delivered to their
homes and send them back with reimbursement, and (iii) internet
purchases were not an option for the population that lives in remote
areas.®

Consequently, it is evident that various antitrust agencies have
generally exhibited a consistent approach to the case of books in their
recent case law and appear to consider online and offline sales channels
as part of a single broader market, in line with the increase in internet
usage and the growing popularity of e-commerce. Older precedents,
however, reflecting a time when distance-selling was not yet a common
or widespread phenomenon, typically reveal a tendency to distinguish
brick-and-mortar stores from e-commerce sites and to define separate
markets for online and offline sales channels. These novel approaches
favoring broader relevant product market definitions that encompass
both online and offline channels, as seen in the most recent landmark
decisions of Turkuvaz/Dogan and Fnac/Darty, seem likely to prevail in
the technology-driven digital era of the future. However, the relevant
product market definition in any given case will continue to hinge on the
technological developments and the particular characteristics of each
sector.

%9 The Commission left the question open, but did not eliminate the possibility, that the
distance-selling market (including internet sales) is a distinct relevant product
market for books. See Advent International/EMI/W.H. Smith, Case No 1VV/M.1112,
(Mar. 24, 1998).

60 Bertelsmann/Mondadori, Case No. 1V/M.1407, (Apr. 22, 1999).

%1 1bid.
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IVV. Conclusion

Internet use and e-commerce will undoubtedly continue to grow
for the foreseeable future. Indeed, whether or not online channels will
entirely overtake brick-and-mortar stores and erase them from the
market in the following decades may be an open question and it
shouldn’t be surprising that this possibility raises reasonable concerns
among brick-and-mortar retailers. Moreover, while traditional retailers
attempt to survive in business by establishing omni-channels to meet
customer demand, they are not the only ones who watch the emergence
of new markets with apprehension; competition law enforcers also tackle
their own unique challenges and attempt to take the necessary steps to
protect competition in newly established or recently transformed
markets. Indeed, the rapidly changing dynamics of markets can startle
and perplex enforcement agencies even at the first step of their
competitive assessments, which involves the definition of the relevant
product market, especially when online and offline competition intersect.

In this article, we initially explored the legal frameworks of well-
established antitrust enforcement authorities, revealing the shared
parameters that have been adopted and used worldwide in the definition
of relevant product markets. We then examined the relationship between
online and offline sales channels and delved into the relevant case law
across the European and Turkish jurisdictions in an effort to assess the
impact of hybrid distribution systems on the definition of the relevant
product market.

Our analysis mostly indicates that no clear-cut or universally
applied rule exists for the determination of the relevant product market
in cases involving both online and offline retailers, and the results of the
enforcement agencies’ market definition exercises appear to vary on a
case-by-case basis. These non-uniform approaches adopted by
competition authorities have led us to focus on a single product for our
detailed analysis, for which we found ‘books’ to be the most suitable
candidate for several aforementioned reasons, and accordingly, we
examined the regulatory precedents in this regard. Recent case law
relating to the evaluation of online competition for book sales clearly
revealed the gradual evolution of the approaches taken by antitrust
agencies to the online channel in parallel with the growth of e-
commerce. Indeed, the TCB’s recent decision in Turkuvaz/Dogan
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provides a valuable example in this regard, due to its in-depth analysis of
the relevant product market definition, which factored in the competitive
relationship between the online and offline retail channels in its
assessment.

In conclusion, when customers regard offline products as
interchangeable with their online counterparts, we contend that this
substitutability pattern cannot and should not simply be ignored by
competition enforcement authorities. Rather, competition agencies
should incorporate substitutability assessments into their product market
definitions, depending on the relevant sector’s characteristics. Future
developments and case law will shed further light on market structures
and how the internet-driven economy will influence the reactions of
consumers, retailers and competition enforcers to the constantly
changing market dynamics in the modern global economy.
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discredited. This information revolution eventually led to the
digitalisation of markets and brought about the emergence of .a new
economic system since the beginning of the 1990s.

* Goneng Giirkaynak is the founding partner of ELIG Giirkaynak Attorneys-at-Law,
and member of faculty at Bilkent University, Faculty of Law and Bilgi University,
Faculty of Law.

™ Hazar Basar is an associate registered at Istanbul Bar Association.
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Unlike the manufacturing and commodity based traditional
economy, the new economy uses technology aggressively to offer new
products and services at a much higher speed that the traditional
economy could not adopt. Ahlborn exemplifies the new economy
industries as computer software and hardware, the internet, mobile
telephony, biotechnology and others that are based primarily on the
creation of intellectual property and that are undergoing rapid
technological change.! In this regard, the new economic system applies
primarily to digital markets that are driven by technologic
improvements.

As information and communication technologies have been
improving and growing with dazzling speed in recent years, companies
that have failed to give due importance to innovation and research and
development (“R&D”) activities have been left behind in the competitive
race and they have often vanished entirely from the market.
Accordingly, the ability of undertakings to maintain a sustainable
competitive advantage depends on their capacity to develop new
products and their ability to innovate genuinely ground-breaking and
original products. Therefore, the dynamics of the new digital economy,
which allow quick and frequent entries/exits into markets through
aggressive innovation, have required competition enforcement
authorities to alter their traditional, static approach (which focuses on
price competition) for evaluating the market position(s) of companies
that are active in the ‘new economy’ (i.e., dynamic) markets.

In this article, we will first assess whether market share can still be
considered as an adequate or suitable indicator for ascertaining
dominance in dynamic markets, given that the market forces and
competitive parameters that prevail in dynamic markets differ
significantly from the traditional markets to which the static ‘price
competition’ approach applies. Subsequently, we will examine the
potential new approaches and parameters that should be taken into
account for assessing whether an undertaking active in dynamic markets
is actually in a dominant position in those markets. In this regard, we
will begin our analysis by first explaining the establishment of

L Christian Ahlborn, David S. Evans, and A. Jorge Padilla, Competition Policy in the
New Economy: Is European Competition Law up to the Challenge?, 22 EUROPEAN
COMPETITION LAW REVIEW 156 (2001), at 159.
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“dominant position” in the European and Turkish competition law
regimes with regard to sectors and industries with traditional market
characteristics. We will then scrutinize and evaluate the structural
differences between traditional and dynamic markets by emphasizing the
heightened role and increased impact of innovation on the latter. As the
traditional methods utilized by competition enforcement authorities are
based on the traditional understanding of markets, which depends on
certain assumptions regarding static market characteristics, we will seek
to demonstrate that adopting or implementing the conventional approach
with regard to the market positions of undertakings that are active in
dynamic markets could mislead the competition authorities and cause
them to reach flawed results that do not reflect the realities of the new
marketplaces in the modern global economy.

Il. Traditional Approach to the Assessment of Dominant
Position

In the Turkish competition law regime, Article 6 of the Law No.
4054 on the Protection of Competition (“Law No. 4054”) is the primary
legislation that applies specifically to the conduct of dominant
undertakings. Article 6 of the Law No. 4054 is based on (and closely
akin to) Article 102 of the Treaty on the Functioning of the European
Union (“TFEU”)? and it provides that “any abuse on the part of one or
more undertakings, individually or through joint agreements or
practices, of a dominant position in a market for goods or services
within the whole or part of the country is unlawful and prohibited.”

In terms of the European competition law regime, the European
Court of Justice (“ECJ”) has defined the concept of ‘dominant position’
in its United Brands and Hoffmann-La Roche decisions, as follows: “a
position of economic strength enjoyed by an undertaking which enables
it to prevent effective competition being maintained on the relevant
product market by affording it the power to behave to an appreciable
extent independently of its competitors, customers and ultimately of its

2 For the sake of comparison, Article 102 of the TFEU reads as follows: “Any abuse
by one or more undertakings of a dominant position within the internal market or in
a substantial part of it shall be prohibited as incompatible with the internal market
in so far as it may affect trade between Member States.”
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consumers.”® In a similar manner, Article 3 of the Law No. 4054 defines
“dominant position” as “the power of one or more undertakings in a
particular market to determine economic parameters such as price,
supply, amount of production and distribution, by acting independently
of their competitors and customers.” In this context, we observe that the
ECJ’s approach to the definition of ‘dominant position’ has been
adopted by the Turkish Competition Board (“Board”) as well.*

The ECJ has underlined in its decisional practice that a dominant
undertaking has a “special responsibility not to allow its conduct to
impair genuine undistorted competition.”® The Board has also adopted
this approach, and its decisions emphasize that dominant undertakings
have an obligation to recognize and acknowledge the possible effects of
their conducts in the relevant product markets.® Although being in a
dominant position is not per se illegal under competition law rules,
dominant undertakings bear special responsibilities with respect to
refraining from abusive behavior to the detriment of competition in the
relevant market. In fact, the primary examples of abusive behavior, such
as predatory pricing, tying and bundling and exclusionary conduct,
constitute well-established business strategies that many undertakings
often employ in order to compete and survive in the market (or to
expand their market shares). While there is nothing in competition law
rules that prevents non-dominant undertakings from engaging in these
practices, competition law prohibits dominant undertakings from
participating in these practices because they may prevent, impede or
restrict competition in the relevant market.

3 ECJ, Case 85/76, Hoffmann-La Roche & Co AG v. The Commission (13 February
1979), para. 38; ECJ, Case 2/76, United Brands v. The Commission (14 February
1978), para. 65.

4 The Turkish Competition Board’s Karbogaz decision (23.08.2012; 02-49/634-257).

The Guidance on the European Commission’s enforcement priorities in applying

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant

undertakings (“EU Guidelines™) refers to the special responsibility of a dominant

firm not to allow its conduct to impair genuine undistorted competition on the
common market. (See Communication from the Commission— Guidance on the

Commission's enforcement priorities in applying Article 82 of the EC Treaty to

abusive exclusionary conduct by dominant undertakings, 24 February 2009, No:

2009/C 45/02).

® The Board’s FritoLay decision (04.05.2004; 04-32/377-95), para. 2760.
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In accordance with the Board’s precedents, an undertaking is not
deemed to be ‘dominant’ unless it holds the power to set prices or other
terms above the competitive levels, unconstrained by actual or potential
competitors or by the reaction of customers.” In other words,
undertakings with dominant market power must be capable of profitably
increasing prices above the competitive level for a significant period of
time.® To that end, the determination of dominance requires the
undertaking in question to behave in a way that is unconstrained by
actual or potential competitors or by the reaction of its customers.
However, competition enforcement trends indicate that the Board has
been increasingly more inclined in recent years to broaden the scope of
the application of the Article 6 prohibition by diluting the ‘independence
from competitors and customers’ element of the definition of ‘dominant
position,” and to infer dominance even in cases where the concerned
undertaking is clearly dependent (or interdependent) on either its
competitors or its customers.®

Importance of Market Share in Establishing Dominance in the
EU and Turkish Competition Law Regimes

In the Turkish competition law regime, the main factors for the
assessment of dominant position are established and put forth under the
Guidelines on the Assessment of Exclusionary Abusive Conduct by
Dominant Undertakings (“Guidelines™). According to the Guidelines,
the Board should consider the following factors when making a
dominant position determination: (i) market positions of the undertaking
concerned and its competitors (market positions are primarily indicated
by the market shares of the undertakings in terms of most relevant
product markets), (ii) barriers to entry and expansion, and (iii)
bargaining power of buyers.’® In a similar vein, in order to determine

7 See the Board’s Pegasus decision (14.06.2012; 12-33/940-295) and the Board’s
Tiirk Telekom A.S. decision (08.03.2012; 12-10/328-98).

8 See the Turkish Competition Authority’s (“TCA”) Guidelines on the Assessment of
Abusive Conduct by Undertakings with Dominant Position (29.01.2014; 14-05/97-
RM (1)), para. 8.

® The Board’s Anadolu Cam decision (01.12.2004; 04-76/1086-271); the Board’s
Warner Bros decision (24.03.2005; 05-18/224-66).

10 TCA, supra note 8, para. 10.
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dominance in a particular market, the Guidance on the European
Commission’s enforcement priorities in applying Article 82 of the EC
Treaty to abusive exclusionary conduct by dominant undertakings (“EU
Guidelines”) also seek to assess additional factors, such as the market
position of the relevant undertaking, entry barriers, and countervailing
buyer power. In this regard, the EU Guidelines stipulate that “the higher
the market share and the longer the period of time over which it is held,
the more likely it is that it constitutes an important preliminary
indication of the existence of a dominant position [...]” and underlines
that high market shares merely constitute a “useful indication” for the
European Commission (“Commission”) and that the Commission should
interpret and evaluate market shares in light of the particular dynamics
of the relevant product market.

Accordingly, in terms of the assessment of market position, the
Board should consider several additional factors beyond the market
share of the undertaking concerned, such as (i) the stability of its market
share, (ii) the number of rivals in the relevant market, and (iii) their
corresponding market shares.!! To that end, the fact that an undertaking
maintains a significantly high market share for a long period of time
(and that its rivals have very low market shares) would increase the
probability that the undertaking in question enjoys a dominant position
in the relevant market. Although the Guidelines do not establish any
specific market share thresholds that would evince or prove a dominant
position, they nevertheless provide that undertakings that possess market
shares below 40% are less likely to be dominant in the relevant product
market, unless the facts and circumstances of a particular case indicate
or require otherwise.?

Furthermore it is also worth noting that the Guidelines establish a
distinction between static and dynamic markets and underline that, in
terms of fast-growing ‘new economy’ markets, market shares are not
steady or stable, and therefore, they do not constitute a reliable indicator
for the assessment of dominant position. Nevertheless, both the

1d., para. 13.

2.1d., para. 12. This has also been acknowledged by the following decisions of the
Turkish Competition Board: Mediamarkt decision (12.05.2010; 10-36/575-205);
Pepsi Cola decision (05.08.2010; 10-52/956-335), and Egetek decision (30.09.2010;
10-62/1286-487).
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European and Turkish competition law regimes indicate that market
share is still the “starting point” for assessing or establishing dominant
position.*®

In terms of the European competition law regime, although the
ECJ emphasized in its Hoffmann-La Roche decision that the significance
of market shares to a dominant position assessment may vary from one
market to the next, it has also underlined that an elevated market share
constitutes a significant piece of evidence for the existence of a
dominant position, unless exceptional circumstances require otherwise.*
Furthermore, in its AKZO decision, the ECJ established that high market
shares (e.g., market shares exceeding 50%) provide a clear indicator for
determining a dominant position, by referencing its Hoffmann-La Roche
decision.®

Similarly, in several of its decisions, the Board has emphasized
that the market share of an undertaking, along with its competitors’
market shares, is the most important factor in establishing/determining
its market power.'® However, while considering high market shares as a
starting point in the assessment of market power, the Board also
considers various other factors, such as: (i) the existence of barriers to
entry, (ii) the market structure, (iii) the competitors’ market positions,
(iv) other market dynamics (as necessary), and (v) whether the
undertaking concerned indeed behaves independently from its
competitors, customers and consumers. For instance, in the Sanofi
Aventis case, even though the undertaking had a market share of 100% in
several pharmaceutical markets, the Board also took the sales conditions
of the relevant products into consideration to reach the conclusion that

13 piet Jan Slot & Angus Johnston, An Introduction to Competition Law, Hart
Publishing, at 112 (2006), available at https://papers.ssrn.com/sol3/papers.cfm?
abstract_id=884309 (last visited January 8, 2019).

14 ECJ, Case 85/76, Hoffmann-La Roche & Co AG v. The Commission (13 February
1979), para. 41. In this decision, looking beyond Roche’s market share, the ECJ also
considered other pertinent factors, such as potential competition in the relevant
market, the market shares of Roche’s competitors and Roche’s sales network (See para. 42).

15 ECJ, Case C-62/86, Akzo Chemie BV v. The Commission (3 July 1991), para. 60. In
this decision, the Commission also emphasized that AKZO had maintained its 50%
market share for 3 years.

16 See the Board’s Mey I¢ki decision (25.10.2017; 17-34/537-228) and Yonga Levha
decision (13.10.2016; 16-33/571-248).
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Sanofi Aventis indeed held a dominant position.!” In any event, the
Board has not yet adopted a different or separate approach with respect
to assessing or establishing dominance that would account for the
characteristics of dynamic markets.

I11. Characteristics of Dynamic Markets and How They Differ
from Traditional Markets

Under the influence of the new, fast-paced economic system of the
21% century, practically every business in the modern global economy is,
to a greater or lesser extent, operated in the digital world or at least
carried out in a digitalized manner. In this context, Evelin Hlina defines
‘digital markets’ as industries that are characterized by the supply of
digital goods or services: “[D]igital markets comprise operating systems
for PCs or laptops (eg Windows), search engines (eg Google), apps for
smart mobile devices (eg Whatsapp), websites or software for the
distribution of digital content (eg YouTube or Spotify), or social
networks (eg Facebook). Furthermore, also industries where physical
goods are distributed through a digital platform come under this
definition, provided that the core business in question concerns the
development and management of the platform (eg Amazon).”8

These digital markets comprise the aforementioned dynamic
markets, which have been defined and described in various different
ways, including “new economy markets,” “high technology markets,”
and “innovative markets.”*® In this regard, Evans and Schmalensee
define these digital markets (which have more or less the same
characteristics) as “[C]ompanies whose fortunes are tied to success in
the creation of intellectual property and are highly vulnerable to
successful innovation by others.”?

17 See the Board’s Sanofi Aventis decision (20.04.2009; 09-16/374-88), para. 1000.

18 Evelin Hlina, Dominant Undertakings in the Digital Era: A Call for Evolution of the
Competition Policy Towards Article 102 TFEU?, ICC Global Antitrust Review,
Issue 9, at 121 (2016), available at http://www.icc.gmul.ac.uk/ media/icc/gar/
gar2016/4.Evelin-Hlina-Essay-GAR-2016.pdf (last accessed on January 7, 2019).

9 Hilal Yilmaz, Yenilik (Inovasyon), Yeni Ekonomi ve Rekabet, REKABET KURUMU
UZMANLIK TEZLERI, at 22 (2003).

201d., at 20.
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Although dynamic markets are yet to be defined by lawmakers
under statutory provisions, it is clear that dynamic markets differ
significantly from traditional markets, due to the fact that they are driven
by rapid technological improvements and characterized by constant
innovation, which lead to frequent market entries and exits. In this
regard, the Board has acknowledged the following characteristics of
‘new economies’ in its Demotion decision: (i) decreasing average costs
due to economies of scale, (ii) high rate of innovation, which leads to
frequent market entries and exits, and (iii) network effects.?

Accordingly, dynamic markets differ from traditional markets in
several important ways (as discussed below), and each of these
distinguishing characteristics leads such dynamic markets to deviate
from the traditional markets to which static price competition applies:

1. Constant Innovation

In traditional markets, where technological improvements
generally occur at a slow and gradual pace, undertakings compete
primarily on the basis of price. On the other hand, dynamic markets are
characterized by and subject to ceaseless dynamic competition, where
undertakings compete chiefly on the basis of ‘innovation’ rather than
price. In this regard, ‘innovation’ provides the main source of
sustainable competition in dynamic markets.

Comepetition in dynamic markets does not seek to deliver high-
quality products and services to consumers at low prices, but rather aims
to enable the competing undertakings to eliminate the existing products
from the relevant market by replacing them with newly developed and
more technologically advanced products. In other words, in traditional
markets where the static competitive approach applies, undertakings
seek to maintain their market positions and/or market shares by utilizing
data technologies in the short term; whereas, in the ‘new economy’
markets where the dynamic competitive approach applies, companies
aim to utilize new technologies in the long term by focusing on current
and potential competitors and by replacing their products with more
advanced versions. While static competition in traditional economies

21 See the Board’s Demotion decision (16.11.2016; 16-39/638-284).
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depends on price competition based on cost advantages, dynamic
competition in the ‘new economy’ is characterized as ‘“competition in
innovation.”

In order to maintain their presence in the market, undertakings in
dynamic markets are bound to innovate continuously and thus required
to invest heavily in R&D activities, which often result in rapid and
disruptive technological changes.?? The swiftly transforming nature of
these dynamic markets often results in the sudden elimination of
incumbent players from the market due to new and innovative products
being launched by market entrants, as well as the rapid formation and
expansion of new incumbents. In this context, Spotify (a music-
streaming service) and Airbnb (an online marketplace for hospitality
services) provide illuminating examples of successful start-up
companies that have quickly achieved worldwide success and
recognition and upended their respective industries.?® Accordingly, the
threat of new market entrants or rapid innovation by current competitors
leads companies operating in dynamic markets not to focus on taking
price-oriented decisions, but rather concentrate on innovating original
features and functionalities for previously developed products and
services, in order to attract new users and retain existing customers.?*

2. High Fixed Costs, Low Marginal Costs
The cost structure of dynamic markets is characterized by high

fixed costs (i.e., sunk costs) and low (to virtually non-existent) marginal
production costs.?® As the undertakings in dynamic industries usually

22 David S. Evans & Richard Schmalensee, Some Economic Aspects of Antitrust
Analysis in Dynamically Competitive Industries, Innovation Policy and the
Economy, Volume 2 (Adam B. Jaffe, Josh Lerner and Scott Stern, eds.), at 3 (2002),
available at http://www.nber.org/chapters/c10784.pdf (last accessed on January 7,
2019).

23 Hlina, supra note 18, at 122.

24 Howard A. Shelanski, Information, Innovation and Competition Policy for the
Internet, UNIVERSITY OF PENNSYLVANIA LAW REVIEW, VOL. 161, 1663 (2013), at
1685, available at https://scholarship.law.upenn.edu/cgi/viewcontent.cgi? referer=
https://www.google.com/&httpsredir=1&article=1025&context=penn_law_review
(last accessed on January 7, 2019).

25 Ahlborn et al., supra note 1, at 159; Hlina, supra note 18, at 123.
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need to invest heavily in their products until they gain brand recognition
in their market, and since their workforce is often well-educated and
equipped with the essential know-how underlying their products, they
need to invest in significant fixed costs (such as substantial expenditures
on R&D and physical/virtual networks) in order to deliver and further
innovate their products.?® However, once a company undertakes these
high fixed costs and establishes itself in the relevant market, the ensuing
marginal production costs are usually low; even more importantly, these
marginal costs decrease in time, since such undertakings are not required
to sustain high costs to produce additional units of successful digital
goods or services, such as the Microsoft Office Package, or to attract
other users to flourishing digital platforms, such as Amazon.com or
Hepsiburada.com.?’

3. Risky Investments Promising High Profits

New market entrants bear substantial financial risks by
undertaking the high fixed costs that are necessary to enter a dynamic
market, especially considering that most of the incumbents in today’s
‘new economy’ markets were founded as start-ups (e.g., Facebook,
which was created in a dorm room at Harvard University in 2004).28
Thus arises the crucial question: “If it is that risky to enter a dynamic
market, why are undertakings and even ordinary individuals so eager to
take these risks and try to enter new economy markets?”” The answer is
that, once such undertakings establish themselves and settle into a
dynamic market, they are compensated for these risks by the potential
financial rewards of earning immense profits in these markets, which
they can accomplish as long as they manage to secure and maintain their

% Goneng Giirkaynak, Merve Bakirci, Sevgi Mutafoglu, Excessive Pricing
Enforcement in Dynamic Sectors: Should You Stop Reading Now?, THE ACADEMIC
GIFT BOOK OF ELIG-ATTORNEYS-AT-LAW IN HONOUR OF THE 20™ ANNIVERSARY
OF COMPETITION LAW PRACTICE IN TURKEY (2018), at 143, available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3174409 (last accessed on
January 7, 2019); see also Evans & Schmalensee, supra note 22, at 9.

27 Ahlborn et al., supra note 1, at 4.

28 See Business Insider, At Last — The Full Story of How Facebook Was Founded
(2010), available at https://www.businessinsider.com/how-facebook-was-founded-
2010-3 (last accessed on January 7, 2019).
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presence in the market through constant innovation. These vast financial
“prizes” serve the same incentivizing purpose as the massive earnings of
prominent football clubs, celebrated movie stars, or most recently, social
media celebrities.?® Thus, these fiscal risks are countervailed by the
substantial financial rewards. Since the path to successful innovation is
fraught with various difficulties and setbacks, encouraging a large
number of entrepreneurs to devote themselves and their resources to
technological innovation ultimately serves the public interest and
enhances total welfare.*

4. Network Effects

Network effects arise in markets where the value of a network for
a particular user depends heavily (whether directly or indirectly) on the
number of other users on the network. The link between an increase in
the value of a network and an increase in the number of users on the
network is characteristic of products/services in which customers can
communicate and interact with other customers that are using the same
product.® If the value of a network increases along with the rise in the
number of users on the network, then demand-side network effects exist;
if production costs decline along with the increase in the number of users
on the network, then supply-side network effects exist.*?

A variety of digital industries exhibit network effects in varying
degrees, including social media, computer software, e-commerce, and
telecommunications. These industries may comprise an actual physical
network, as well as a virtual network. For instance, fax machines,
phones and credit-card systems (including point-of-sale machines) are
the most common examples of physical networks. Most of these systems

29 Ahlborn et al., supra note 1, at 5.

%0 Kwangkug Kim, Competition Law in the New Economy Industries: Is the Current
Competition Analysis Adequate to Protect Consumers in the New Economy
Industries (Master’s Thesis) (2012), at 19, available at
https://www.escholar.manchester. ac.uk/api/datastream?publicationPid=uk-ac-man-
scw:182635&datastreamld=FULL-TEXT.PDF (last accessed on January 8, 2019).

31 peter S. Menell, An Epitaph for Traditional Copyright Protection of Network
Features of Computer Software, THE ANTITRUST BULLETIN Vol: XLIII, No: 3-
4/Fall-Winter, at 656 (1998).

32 Y1lmaz, supra note 19, at 21.
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connect users via physical networks, which become more useful and
gain more value as the number of users on the network increases. For
instance, as new users are added to the telephone network, the telephone
becomes exponentially more valuable as a communications tool for the
users who have already purchased it.

Network effects are observed in virtual networks as well. Virtual
network users benefit indirectly from the number of users on the
network. In this regard, virtual networks, which may consist of
complementary components such as operating systems and mobile
applications, can also be described as the combination of products that
are compatible with each other, sharing a common technical platform.*3

In virtual networks, indirect network effects occur as a result of
not only the needs and expectations of consumers, but also the
willingness and desire of complementary product manufacturers to be
part of a network. For instance, the will of software application
developers to code their applications for the most dominant (i.e.,
popular) platforms in order to reach and attract more users, as well as
those users’ will and desire to subscribe to the applications with the
highest number of users (such as Instagram, YouTube and Facebook)
lead inexorably to indirect network effects. In this regard, network
effects are of particular importance mostly in high-technology markets
that are based on computing applications and the internet. Such network
effects are most prominent and prevalent in messaging services and chat
rooms, where the value of the network directly increases with the
number of people on the same network. Such network effects are also
observed in market-making services, such as eBay and Amazon, where
the buyers benefit from the presence of more sellers on the network, and
sellers benefit from the existence of more buyers in the marketplace.

Network effects are the primary driving force behind innovation
and technological change. In markets that are dependent on (and
characterized by) network effects, undertakings that are not in a leading
position are less likely to become market leaders, unless they can
achieve a major (‘leapfrog’) innovation or make a technological
breakthrough, which can overcome the natural advantages provided by

#1d., at 26.
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network effects to the dominant undertaking(s) in the relevant market.3
Market leaders, on the other hand, should strive to keep their products
and services as up-to-date as possible through constant innovation and
revitalize themselves before other market players can create a leapfrog
innovation that will render their products/services obsolete, in order to
maintain their leading positions (or even guarantee their continued
presence) in the market.®

In traditional ‘old-economy’ markets, on the other hand, network
effects do not have much of an influence on the value of products or on
the customers, since each individual customer experiences or consumes
such goods and services by themselves; in other words, “no one eats a
hamburger because others do too.”3®

5. Winner-takes-all

The ‘winner-takes-all’ effect is one of the most prominent and
noteworthy features of digital markets. In digital markets that are
established through and fuelled by radical innovation, the company that
releases a disruptive new product will not only create a new market, but
it will often enjoy a durable leadership position—or even a monopolistic
position—as well, at least until other companies are able to adapt their
products/services through innovation and enter the newly established
market. Importantly, since the first mover will have the opportunity to
serve the entire market demand, at least for some time, it may benefit
from certain economies of scale that the new entrants will not be able to
replicate, at least in the short term. This incumbency advantage enjoyed
by the first mover may be further magnified if the invention in question
is protected by laws relating to intellectual property rights or if the
relevant market is subject to network effects, among other factors.*’

3 Evans & Schmalensee, supra note 22, at 9.
% 1d., at 9 and 10.
3% Ahlborn et al., supra notel, at 4.

37 Miguel Rato & Nicolas Petit, 